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NE of the brightest minds of the Mis- 
souri bar asked to analyze the legal 
side of Joseph Wingate Folk, Governor of 
Missouri, famous because of his fight against 
corruption in office, replied: “‘ He is above all 
else an [ntuitionist; and with this quality he 
is the happy possessor of wonderful energy 
and a marble immobility of poise.” This 
definition of the man whose name is almost 
a household word by reason of his success- 
ful crusade against venality in public office, 
tells in few words the sort of man whom the 
boodlers had to face when he set his sin- 
ews and started in to clean out the Augean 
stables of the Municipal Government in St. 
Louis and the State Government in Jeffer- 
son City. 

The quality of any individual human being 
is of too fine an essence to be susceptible of 
accurate and scientific analysis. 
alysis will be found to have been borrowed 
very largely from the analyst. 


Every an- 


This same 
baffling elusiveness is equally at hand when 
we mark out for analysis the more limited 
sphere of a man’s business or professional 
activities. We can easily, like the cartoon- 
ist, catch a few peculiarities or character. 
istic habits; or we know that he has won 
this great case and lost that; we can guess 
with tolerable accuracy at his professional 
income, but the real man with the arc of 
his potentiality, cannot be measured, save 
by time and destiny. 

The law is one of the most difficult of 
modern callings. It requires a rare com- 
bination of physical and mental energy. 
Your scholar who is happy in the library 
and in searching profoundly after the his- 
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torically developed reasons of the law, is 
very seldom a keenly strenuous fellow who 
loves to mix with men, try hard-fought jury 
cases, handle headstrong clients, and take a 
lively interest in matters social and politi- 
cal. Yet I venture to say that your real 
all-round good lawyer is pretty apt to be a 
judicious compound of these diverse na- 
tures. In addition to these, or rather along 
with these, every successful lawyer has of 
course the peculiar aptitudes that deter- 
mine for him the precise lines of his life 
work, 

Joseph W. Folk, while he could not be 
rated as a profound jurist, — he is too young 
for that, — nevertheless has the combina- 
tion of mental and physical energy in a 
very high degree; and he is so happily 
poised that he can turn rapidly from one to 
the other, without any sense of confusion, 
and with a clear perception of the ultimate 
end. He can investigate with surprising 
rapidity the available authorities upon a 
legal proposition and form from them a 
clear and certain image of the law; and he 
is superlatively active, resourceful and per- 
suasive, always dangerous, with an un- 
canny and unerring faculty of finding and 
hammering the weak point in an adver- 
sary’s case. 

These are the characteristics of this foe to 
boodle, and to them he owes his advance 
within a space of three years, from a some- 
what obscure practitioner of the civil law to 
one of the foremost prosecutors of criminal 
cases. The term “Intuitionist”’ is well ap- 
plied to Joseph W. Folk, yet knowledge of 
the law was bred into him, for his father 
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was Henry B. Folk, one of the foremost 


lawyers of Tennessee. Joseph W. Folk was 
born in Brownsville, Tenn., October 28, 
1869, and after finishing in the common 
schools of his native city he attended Van- 
derbilt University, where he graduated in 
law in 1890, returned to Brownsville, and 
built up a large and lucrative practice. 
From early life he took a deep interest in 
public affairs, and from his advent in St. 
Louis, fourteen years ago, he was recognized 
as a working Democrat with his personal in- 
terests subservient to the public good. His 
value as an organizer was apparent when he 
founded the Jefferson Club, one of the 
strongest political clubs in the West, of 
which for a time he was President. In the 
summer of 1900 he came into the public 
notice by his settlement of the great street 
car strike, a strike that had paralyzed the 
business interests of the city and made life 
unsafe on the public streets. What others 
far more prominent and infinitely more con- 
cerned had failed to do, this young lawyer 
accomplished by force of his own personality, 
and the work made him a logical candi- 
date for office when a caucus of citizens met 
to determine on a clean local ticket in 1900. 
He accepted the offer of the Democra- 
tic nomination for Circuit Attorney only 
after three refusals, and a declaration: “If 
I take office I do so uncontrolled, free to 
do my duty as I see fit and under obliga- 
tions to no one,”’ which was regarded as a 
jest. 

It was strange that his first act should be 
to bring to justice the very men of his own 
party who violated the law. Election 
frauds were charged and the new Circuit 
Attorney took up every case, saw that in- 
dictments were returned where the evidence 
justified, and prosecuted in every case de- 
spite frantic appeals of the Democratic 
““bosses,”’ with threats and intimidation of 
every sort. His work was so vigorous that 
the ‘‘ward-heelers’”’ were forced into their 
holes. Then came his campaign against 


the ‘“‘Straw-bondsmen,”’ a work that alone 








was enough to attract attention to the Cir- 
cuit Attorney, because it put a stop to fic- 
titious bonds and brought into the light men 
who were posing as wealthy, yet had naught. 
Five of these went to the penitentiary. 

The judgment of Folk as a lawyer, how- 
ever, must rest entirely upon his prosecu- 
tions in the bribery cases. Taking hold of 
an uncertain clew, he forced his way through 
a maze of corruption, indicted men high in 
life, and brought to trial all that the law 
could reach. 

By way of explanation it is proper to 
state here that when Folk took hold of the 
bribery investigation in the city of St. 
Louis, there had previously been but thirty- 
five cases of bribery reported among all the 
authorities, and not one of these approached 
near enough to the cases brought to offer a 
guide to the prosecution. Therefore his 
work is all the greater in the eyes of lawyers, 
because by his prosecutions the way has 
been paved and future prosecutors of 
boodlers, if the necessity ever arises, will 
have plainer sailing. The law as to bribery 
is now established in Missouri and thereby 
clarified in other states. 

Folk’s career as an investigator began 
with the summoning to his office of the 
members of the upper and lower branches 
of the municipal government. This oc- 
curred in the middle of January, 1gor. 
There had been a small publication in a 
weekly paper about the holding of $135,000 
boodle money in two of the St. Louis trust 
companies. In one concern, the Mississippi 
Valley Trust Company, $60,000 was laid 
away for the members of the combine in the 
Council, and in the Lincoln Trust Company 
$75,000 was put aside for the debauching 
of the House of Delegates. The publica- 
tion did not specify the trust concerns, nor 
the amounts, but simply set forth that: 
“Unless that boodle comes down there will 
be something doing, as the boys are getting 
uneasy.”’ This was a very slight clue for 
even a Sherlock Holmes to follow up, but 
Folk undertook it. He had no detectives 
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at his disposal and the entire work devolved 
upon him. He started in on the members 
of both branches of the Assembly and found 
himself balked at every turn. Circum- 
stances afterwards revealed that the Coun- 
cilmen and the Delegates were carefully 
schooled. It appeared that the work of 
training these law makers devolved on three 
of the bribe-takers and for a time it was 
highly successful. Not a syllable of guilt 
could Folk wring from them. 

“I never heard of a combine, know noth- 
ing of any boodle money, and would kill a 
man who accused me of bribery,’ was the 
invariable reply to all questions. 

By dint of hard work, however, Folk 
brought out for the benefit of the Grand 
Jury, the foreman of which was William H. 
Lee, a leading banker, that there existed in 
both branches of the Assembly, what was 
known as a‘‘Combine.”’ This was a federa- 
tion of men irrespective of party, whose sole 
object was control of legislation and exac- 
tion of money for every bill that passed. 
No matter how small the object nor how 
large the public benefit, unless money was 
forthcoming, the Combine held up or de- 
feated every measure. This money did not 
go to the city treasury but into the pockets 
of the Combine. Just as a board of direct- 
ors of any business house or bank would 
meet, so would the Combine work. The 
Speaker of the House was chairman of the 
caucuses of the Combine. He called the 
meetings together and measures were dis- 
cussed as cold-bloodedly as a business man 
would discuss a business proposition with 
The probable value of the 
and votes 


his directorate. 
bill would be ‘‘chewed 
would be taken as to how much ought to be 
demanded for the passage of the bill. 
figure voted for by the greatest number of 
the Combine, which in the House consisted 
of nineteen of the twenty-eight members, 
would be finally settled upon and then the 
Combine would appoint an “‘agent.”’ It was 


over”’ 


The | 


| 





the duty of the agent to seek out the pro- | 


moter of the bill and approach him 


: } 
with | 


the proposition of the Combine. The price 
demanded would be laid before him and he 
would be given his choice of paying or see- 
ing the bill defeated. In very few in- 
stances did the object of the Combine fail. 
Folk’s first information on this score was 
very vague, but he had enough to inspire 
him and he also learned that the bill in 
which it was stated the boodle money was 
“held up” was known as “House Bill 44.” 
This was a measure to allow the St. Louis 
and Suburban Railway Company certain 
franchises over the public streets. The 
value of the franchise, if granted, would have 
been incalculable. Charles H. Turner was 
the president of the railway and he was 
summoned. He mentioned the name of 
Philip Stock, ‘‘ Legislative Agent,’’ who han- 
dled all such matters,’’ and Stock was 
brought up to the Circuit Attorney’s office 
with Turner. Stock held out valiantly for 
a time. He was supported by Turner, and 
it seemed that the State would make no 
headway. But the Folk system of ques- 
tioning, which meets all contingencies with 
a smile, was not to be baffled. 

“Gentlemen, you are but wasting your 
time,’’ was the quiet remark of Mr. Folk. 

‘““We are aware of that. Our time is val- 
uable and our business demands that you 
cease this questioning and allow us to go,’ 
was the reply. 

The smile never left Folk’s face. 

“The quickest way to do that is to tell 
the truth. Now I am going to tell you 
something. I know what you know. You 
must tell me what you are concealing or, 
gentlemen, I will paste an indictment on 
each of your backs and have my 
word now that I will send you both to the 


> 


you 


penitentiary.” 

Turner and Stock lost their self-possession 
for the minute, and they were gone. 

“Give us time to consult our lawyer,’ 
they begged. 

“You have one hour,” said Folk, the im- 
perturbable smile never leaving his face, 
‘but may I ask who your lawyer is?” 
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‘“*Governor Charles P. Johnson,” said both 
men. 

They left and returned within the hour 
accompanied by Johnson. The latter sought 
to learn something from the prosecutor be- 
fore advising them what to do, and plied 
Folk with a mass of questions. 

“I know what they want to tell me. If 
they do not voluntarily testify, I will drag it 
from them and then invoke the law against 
them also,” Folk threatened. It is a posi- 
tive fact that at this moment Folk did not 
have a single thing upon which to base any 
sort of a charge. But his smile was so con- 
fident and his manner so convincing that 
Governor Johnson, one of the leading mem- 
bers of the western bar, fell into the trap. 

“You had better tell it all,’’ he told his 
clients. 

Turner and Stock, the millionaires, were 
taken before the high inquisition. Both 
made full confessions detailing how Charles 
Kratz, member of the Council, and John K. 
Murrell, agent for the Combine in the House 
had the first, and 
$75,000 in the second instance for the pass- 
They had put the money 


demanded $60,000 in 
age of the bill. 
up and also had paid at the behest of Kratz, 
$9,000 to Emil Meysenburg, a broker, a 
member of the Council, to remove his ob- 
jections to the bill in question. In the mat- 
ter of Kratz, Stock stated that John G. 
Brinkmeyer was to act as the agent of 


Kratz and had been entrusted with the first 
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| 
| 
| 


key to the safe deposit box, Stock himself | 


holding the second key. It took Folk two 
weeks to drag a confession from Brink- 
meyer. Day after day he held out and de- 
nied ever hearing about the boodle fund. 
In his case Folk’s cardinal virtues, perse- 

and thoroughness 
He 


temper with Brinkmeyer. 


verance, determination 


asserted themselves. never lost his 


His smile was 
continual, but time after time he confronted 
him with Stock and Turner, and in the end 


Brinkmeyer broke down and confessed. In- 


dictments were voted against Charles Kratz, 


John K. Murrell, and Emil Meysenburg. 


BAG 


Then the Circuit Attorney beat the indict- 
ments tocourt. He secured a writ impound- 
ing all the money as evidence in the cases 
before the city knew a word about the in- 
vestigation, and that writ still holds good. 
The indictments of Kratz, Murrell and 
Meysenburg was but the beginning of the 
boodle crusade. The drawing up of the in- 
dictments was work of the utmost study, 
but between Circuit 
Attorney found time to delve into the boodle 


hours the strenuous 
conditions so that never a day passed for 
other 
and 


without some surprise or 
springing up. Harry A. Faulkner 
Julius Lehmann, members of the House of 
Delegates, were indicted for perjury. Folk 
learned from Paul Reiss, an attorney, that 
these two men had approached Reiss with 
the unparalleled offer of making him at- 
torney for the Combine in an effort to obtain 
the boodle money. So blasé were the bood- 
lers that they actually had the temerity to 
suggest a civil suit to determine the interest 


months 


in the money. The combines had been re- 
strained by the Supreme Court from pass- 
ing the bill, but the members felt that they 
had earned the money because of their will- 
ingness to pass the measure, and suit was 
threatened. Reiss testified. Lehmann and 
Faulkner attacked this the 
ground of privileged. communication, but 
Folk beat the defense on law. ‘‘No com- 
munication suggestive of the commission of 


evidence on 


a crime can be termed privileged,” he ar- 
gued, and the courts sustained him. The 


indictment of Ellis Wainwright, a million- 
aire brewer, and of Henry Nicolaus, his part- 
ner in the brewing interests as well as in the 
Suburban railway, were next in order and 
then succeeded the recording of true bills 
against George J. Kobusch, a millionaire St. 
Louisan, and one against Robert M. Snyder, 
a wealthy promoter of Kansas City, who 
made his home New York and whose 
business it appeared on trial was the de- 
bauching of legislative bodies. 


in 


These early indictments were startling to 
the public, but the general opinion was that 
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nothing would come of them. For years 
there had been knowledge of boodling in 
state and city affairs, but no one had been 


found to take office with the hardihood of | 


attacking agt@rooting out this evil. No 
man of «A force had dared to assume 
the oath and*follow his duty to the letter, 
and it was not thought possible that Folk, 


a man whose demeanor is always as gentle | 


as a woman’s and whose life seems a con- 
tinual smile, could resist the pressure that 
was bound to be brought. But the Circuit 
Attorney had his own ideas. 
way he was as great as Samuel J. Tilden, 
but his efforts were destined to be greater 
than those of the New York Reformer. He 


In his own 


was after a monstrous clique as was Tilden, 
but while Tilden reached a few, Folk was 
In Missouri the 
The near- 


to gather in a multitude. 
feat had never been attempted. 
est approach to it was the Tweed case in 


New York, and then the whiskey ring prose- 


cutions, a proceeding backed by the might 
of the Federal Government thirty years ago. 
Neither 
Folk campaign, but he was likened to both 


could have much weight in the 


the former prosecutors, until his work as- | 


sumed such proportions as to bring him | 


forth positively as a mighty apostle of re- 
form in public office, greater than his pre- 
decessors because he began with nothing, 
and when it seemed that even the courts 


were against his idea, he went to the polls | 
and drove the political adherents of the 


gang he was fighting down to the ‘sea of 
defeat. 

The law library furnished him little in- 
formation to base his prosecutions upon, but 
he boiled down what he found and when 
the time came there was no: ‘‘ Mene, mene, 
tekel upharsin” 

Folk’s strength as a lawyer may be stated 
to be his dissipation of self. He prepares 
all his cases just as though he represented 
the defense. He has his indictment before 
him and the facts in the case, and his argu- 
ment to himself is that : “If I were this 
man’s lawyer I would fight this case just 


written on the wall. 


’ 


so.’ He lays down the defense and hunts 
up all the authorities in that line. As a 
bit of illustration I might here state that 
this was apparent when the Robert M. 
Snyder case went to trial. Folk, following 
up his idea of being the defendant’s counsel, 
figured out almost exactly the line of de- 
fense that Judge Henry S. Priest, Judge 
Frederick W. Lehmann, Major Warner of 
Kansas City, Morton Jourdan and the entire 
defense planned. Snyder had the cream of 
the legal 
State’s prosecutor and the surprises that 
were intended for the State were met almost 
‘How in the world 


profession aligned against the 


as soon as offered. 
did you figure this out,’’ one of the lawyers 
asked of Folk, and received the quiet re- 
joinder: 

‘Oh, if I were to defend this man I would 
certainly set up the statutes of limitation 
so as to try the question of residence and 
prevent bribery entering into it.” 

That was exactly the line of defense offered, 
and Folk was ready with his authorities and 
succeeded in confounding the lawyers for 
the defendant. 

But reverting again to his investigation. 
The first indictments were followed by the 
flight, first of Murrell and then of Kratz. 
Folk, determined to smoke out the entire 
boodle gang, offered a reward for the cap- 
ture of both, and the best citizens came to 
his assistance with a fund to carry on his 
work. He had no funds from the State and 
the city authorities refused to give him any 
aid. His life was threatened and the Chief 
of Police, fearful of what might follow an 
attempted assassination, placed detectives 
to guard him night and day. He ordered 
the detectives to attend to their regular 
duties. 

With the cases in Court to work on, Folk 
continued his Grand Jury inquiry and at 
the same time planned surprises for the 
boodlers. His work on witnesses summoned 
was remarkable, and built his reputation 
as a cross-examiner. The information he 
obtained of boodling in State affairs was 
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beyond his jurisdiction until he learned of 
the changing of $1,000 bills by State Sena- 
tors in the city of St. Louis. The sum- 
moning of half the higher branch of the 
State Assembly followed, and each one 
found Folk a most affable man. He met 
them with a fund of good nature, never 
bullied and teased them, and thereby half 
gaining their confidence, suddenly dragged 
from them the evidence he wished. In his 
explanation of Folk’s methods one of the 
Grand Jurors said: ‘‘He has a little room 
adjoining the Grand Jury room which we 
call the dark room. In that the witnesses 
who are obdurate are made to sit. Other 
witnesses are brought in another way and 
if Folk wishes to confront them, the obdu- 
rate one is brought in, but only for a glance. 
Folk never lets one witness dream what he 
has obtained from another. He never 
changes his tone of voice, and for the months 
we were under him I did not see him lose 
his temper once. His method is to ask a 
host of questions along collateral lines, and 
then,suddenly without a change of inflec- 
tion, ask a direct question. Unless the wit- 
ness is shrewd and watchful, he is bound 
to fall into the trap, and a chance word is 
sufficient to give this prosecutor the upper 
hand.” 





One of Folk’s favorite methods, used dur- | 


ing his investigation, is to follow up the start 
obtained by this chance word. Evidence of 
bribery is the hardest sort of testimony to 
obtain. 
start can be made. 
developed to wring from a legislator that 
he has been offered a bribe, Folk relies on 
the confronting method. All 
suspects he summons, and they are left 
singly in the dark room, and every half 
hour or so brought into the chamber or 
into his private office to confront the in- 
former. He is asked no questions in the 
presence of the man who has told all, but 
later is called in and given a chance to purge 
his conscience. Senator Busch was one of 
He held out for a long while when 


these. 


| 
| 
| 


It is only by these slips that a | 
When it has sufficiently | 


| 
| 
| 


whom he | 











the State investigation commenced. Time 
after time he was confronted with witnesses, 
but he stuck to his statement that he had 
been an honest man throughout the twelve 


years he had served in the Senate. Finally 
Folk found his weakness. 

“You are a God-fearing man?” he asked. 

**Yes, sir.” 

“You and your wife say your prayers 
together night and morning?”’ 

“Yes, sir.” 

“Senator Busch, go home and pray. 
Pray to God for The Light and come back 
to-morrow.” 

Busch returned the next day. He was 
weeping bitterly as he stepped into Folk’s 
office, and rushing forward, he kissed the 
prosecutor’s hands. ‘‘I will tell all,’’ he 
said. “Thank God that I met you. I 
prayed last night and was shown the way. 
Take me before the Grand Jury at once.” 
He kept his word and unravelled such a 
story of corruption in high office as stag- 
gered the State. Lieutenant-Governor John 
A. Lee was haled before the astute prose- 
cutor. He at first asserted that the stories 
circulated were the machinations of polit- 
ical enemies. 

“‘T am running for Governor of this State 
and my enemies wish to down me,’’ he 
asserted. 

‘*Governor, we will see about that,”’ 
the quiet response. 

Folk at that time had information that 
Daniel J. Kelley, a New Yorker, the editor 
of a baking-powder journal, and the repre- 
sentative of a trust in that line had fathered 
a bill through the State Legislative bodies 
giving his concern a monopoly of the prod- 
uct in the State. It was known as the 
Alum bill, and no other concern was able 
to meet its requirements and dispose of 
baking powder in the State. Kelley had 
gone to Jefferson City as Brown. He had 
been known to speak often with Lee, and 
this was the clue that Folk followed up. 
He pressed Lee quietly but surely. ‘‘Now 
Mr. Lee, you can help me if you will. You 


was 
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have the evidence and I know it. Let me 
tell you something. If you help me I will 
be your friend. But if you do not help 
me, I shall have to do something that 
will be very painful to yourself and your 
friends.” 

“Will it hurt my race for Governor?” 
Lee asked. 

“If you have done no wrong, no. If 
you have, then the quicker you retire from 
public life the better for you.” 

Lee studied hard, and Folk left him. He 
brought in several other senators, among 
them Senator Frank Farris, who was Lee’s 
bitterest enemy. The sight of Farris brought 
Lee to time. 

‘“‘T only have the check,”’ he said. 

‘* Ah, let me see it,” Folk begged. 

Lee brought it forth. It was an ample 


| 
| 
| 
| 
| 


charge of attempting to bribe Drs. H. N. 
Chapman and Albert Merrell, members of 
the Board of Health, but his ambition was 
to break up the clique which controlled 
Legislation in the Municipal Assembly. His 
inquiries led to the locating of Murrell and 
Kratz in Mexico. He learned that the 
boodlers had raised a large sum and sent 
it by another boodler to Mexico for Murrell, 
but that the boodler had kept it all and 
left Murrell sick and almost destitute in 
the City of Mexico. There was no treaty 
with Mexico, making bribery extraditable, 
but Folk tried it with Kratz and failed. On 
Murrell he worked differently. He reached 
Mrs. Murrell and talked to her so earnestly 


| that while he made no promises she was 
| certain that mercy would be shown her 


check from Kelly to Lee for Lee’s services | 
as President of the Senate, in defeating a | 
bill for the repeal of the nefarious Alum bill. | 


The check was the ground-work for a State 


inquiry which resulted in many indictments | 


and the resignation of Lee. It has had its 
fruit in the absolute elimination of the 
State Democratic Machine from political 


life, and the promises of a purer official era | 


in the State. 

But in the Municipal inquiry Folk’s work 
was greater. 
give evidence against two men, Kratz and 
John K. Murrell, as those were the only two 
outside of Meysenburg with whom Stock 
had dickered. It was necessary to get other 
information, and Folk slowly and _ labo- 
riously gathered it in. He knew that if he 
could get these two men to talk, he would 
be able to reach fully a hundred boodlers, 
and he exerted himself to two purposes. 
First, he wanted the men back to force them 
to turn State’s evidence, and secondly, he 


Stock and Turner could only | 





wished other informers to rake in the bribe | 


givers. But he found it impossible to shake 
the Combine. He managed to work on an 
outside matter which resulted in the indict- 


ment of Edward Butler, a multi-millionaire 


blacksmith and Democratic ‘Boss,’ on the 


husband if he returned and made a clean 
breast. With that understanding she went 
to Mexico, and inside of three weeks Murrell 
returned here under cover. He was taken 
before the Grand Jury surreptitiously on 
the morning of September 8, 1902, and that 
day the world was astounded with the reve- 
lations. Fifty-four indictments were voted. 
The boodlers were locked up and their bail 
fixed at an enormous sum. Edward Butler 
was the first to rush to the assistance of the 
indicted men, and he secured bail for them 
and hired their lawyers. 

Folk, in order to support the evidence of 
John K. Murrell, had to have corroborative 
evidence and he secured it from Edward E. 
Murrell, a brother of the fugitive, and George 
F. Robertson, both of whom had been mem- 
bers of the Combine. These two had per- 
jured themselves before the Grand Jury 
time and again. They went before the 
inquisition on the morning of the revela- 
tion as firm as rocks. Subpoenas had brought 
them there as witnesses and they supposed 
it would be the same old line of question- 
ing and the same answers were ready. But 
Folk met them outside and took them into 
his office. 

“You boys ought to tell me the truth,” 


| he said. 
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‘We have, Mr. Folk,” was the reply. 
ling?” 
‘Not a word.” 
‘““Nor about. a Combine?” 
“Nothing.” 


| that in these second trials not a loophole 
“You don’t know anything about bood- | 


has been discovered. 

Folk’s one plan in the prosecution has 
been to keep the issue clear before the jury. 
He has not allowed opposing counsel to con- 


| found the issues and thus confuse the jury, 


“You know nothing about $250,000 for | 
the Central Traction bill ; $47,500 for the | 


City Lighting bill; $75,000 for the Subur- 
ban deal, and various sums for other bills.”’ 
‘“Not a word.”’ 


“Boys, I am absolutely ashamed of 
you.”’ 

He touched a button. An office attaché 
entered. 


‘““Ask John to step in,” said Folk. 

From an ante-room John K. Murrell 
entered. If a bomb had burst under the 
feet of the brother and of Robertson, it 
could not have paralyzed them more. For 
a few minutes neither could say a word 
and then they broke down completely and 
sobbed out a full confession. They were 
taken before the Grand Jury with John K. 
Murrell and told everything. 

So much for the methods of the man in 
investigating these matters. In others he 
is just as thorough and just as certain. Not 
one of those early indictments based on a 
common sense understanding of the case, 
has been held defective by the Supreme 
Court. In not a single instance has he 
made an error in the trial of the cases which 
the Supreme Court found reversible. All 
of the cases remanded went back because 
of erroneous instructions of the court, or 
in some cases on technical points in which 


and when the matter was left with the 
twelve triers, they went to the jury rooms in 
every instance with the State’s case and 
charges clearly before them. His addresses 
have been in the nature of appeals and some 
of them are fit to adorn the text-books of 
schools. He has pointed out to juries the 
awful results which would follow an acquit- 


| tal and the high moral effect of a conviction, 


the Supreme Court has reversed former | 


tulings. The frequency of these reversals 
roused the public to believe that the polit- 
ical standing of the defendants influenced 
the decisions, but in-all these cases the error 
ofthe court below was clearly shown. 
These set-backs did not deter Folk in the 
least. He returned to the conflict, and 
reversals were but followed by second con- 
victions, and so closely did he adhere to 
the rules laid down by the Supreme Court 


and the Supreme Court has held that this 
was proper. In all the prosecutions Folk 
has met the very best of Missouri’s legal 
talent and not once has he been worsted. 
Probably the hardest fought of all the 
cases were those in which Emil Meysenburg, 
Edward Butler and Robert M. Snyder were 
the defendants. Folk might have had 
clearer he could have secured 
Charles Kratz as a witness. But Kratz re- 
fused to come and Folk was compelled to 
make trips to Washington, D. C., secure the 
coéperation of President Roosevelt, Secre- 
tary Hay, and others, and through them to 
force a new treaty with Mexico which 
included a clause for extradition for the 
crime of bribery. And his knowledge of 
law brought others to his view that the new 
treaty was retroactive, and thus he obtained 
Kratz. But he found a stubborn character 
when he did get him, and to this day Kratz 
has done no more than to say ‘‘Good day” 
to the Circuit Attorney. The Meysenburg 
case, as the first of the big ones to be tried, 
attracted more than usual attention. He 
was defended by Judge Chester H. Krum, 
Judge Priest, Judge Boyle, and Messrs. Leh- 
mann and Jourdan. The State charged 
that Meysenburg held certain shares of 
stock in the St. Louis Electric Construction 
Company, a defunct corporation which gave 
way to a concern engineered by the very 
men who were back of the Suburban bilt 


cases if 
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seeking the franchises and privileges which 
Stock wanted to pay so handsomely for. 
Folk charged that Meysenburg was a mem- 
ber of the Council and of the railroad com- 
mittee of that body, that he held up the bill; 
hat is, would not permit it to go out of the 
committee, and that when Kratz went to 
him and asked why he was keeping the bill 
back, Meysenburg stated he had been 
worsted by “‘the gang’’ and was but even- 
ing up. Kratz arbitrated and it was 
charged that he arranged with Stock to 
take up the shares at their par value of 
$9,000. This Stock did, in the presence of 
Kratz, and though Meysenburg voted against 
the bill when it finally came up for passage, 
he was charged with bribery. 

In his examination of the talesmen, Folk 
mentioned the names of most of the other 
men accused of bribery, asking the jurors if 
they knew them, and this was grounds for 
the saving of exceptions by the defendant, 
the latter claiming that it was calculated to 
prejudice his case by linking his name with 
other defendants in kindred causes. The 
courts held that the questions were proper. 
Folk’s trial of the Meysenburg case dis- 
played his wonderful power of preparation. 
He was ready for every point raised by the 
defense and their authorities were his. He 
traced every move of the Combine, linked 
every act and overcame the defense so 
easily as to force the belief that he was a 
Moses of Criminal law. The-same careful 
work was apparent in the trials of Edward 
Butler, at Columbia, Mo., for attempted 
bribery, and at Fulton Mo., for bribery. 
Butler was considered the political boss of 
St. Louis and one of the Democratic powers 
in the State Machine. Folk’s audacity in 
attacking him was food for unlimited com- 
ment, yet the young: prosecutor secured one 
conviction and a sentence of three years was 
placed on the head of the “Village Black- 
smith’ as Butler is called. 

Folk is a master in the handling of a jury. 
Though not conspicuously eloquent, he has 
the power of binding his men to him and it 





takes him but a brief space to gain the con- 
fidence of a jury. He believes in stating 
facts but has a habit of drawing similes, 
often of the most beautiful kind. In the 
Meysenburg case, for instance, Folk’s opening 
words were : — 

‘“When you find paint upon the lily, or 
artificial perfume upon the rose, there is a 
suspicion in the one instance of the original 
whiteness of the lily and in the other of the 
original sweetness of the rose; so when you 
find so-called innocence defended with such 
eloquence there is a suspicion of the inno- 
cence so much eloquence defends.”’ 

Getting at the issue of the cause, Folk’s 
assertions to the jury mainly were: — 
“After all this pyrotechnical display of 
words you have heard, I would have you to 
go back with me to the main issue in this 
case, and that issue is not regarding some 
foreign matter that they have endeavored 
from the beginning of this case to bring 
here to confuse this jury, but that issue is, 
— has this defendant been guilty of corrup- 
tion in office under the facts in this case. 
These gentlemen appearing here for the de- 
fense are employed for that purpose and 
they do their duty well. We who appear 
for the State have the same motives, the 
same interest as you have. We are here for 
a common purpose, in a common cause, to 
vindicate and uphold the law, you as jurors 
and I as the Circuit Attorney. Gentlemen, 
Mr. Lehman speaks of the infamy that is 
supposed to be attached to the informer. 
That is no new gospel he preaches. You 
can hear the same doctrine in every den of 
thieves and haunt of crooks in all this city 
and all this land. It is the thieves’ doc- 
trine that one shall not tell on the other. 
If that doctrine could meet the sanction of 
this jury, it would delight every thief and 
every crook in this city and everywhere. If 
we do not have a man to turn State’s evi- 
dence, then how is the law going to be vin- 
dicated in a case like this. It would take 
away from us the very means to prove 
bribery. How are we going to prove it 
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without the witnesses? 
cident of human nature that criminals, no 
matter how depraved they may be, pride 
themselves on never breaking their word 
with their fellows. 
tiary, or even the gallows holds no infamy 
for them, but if one criminal desires to 
bring upon his head the denunciation of his 
fellows, let him turn State’s evidence. I say 
that when one has committed an offense he 


It is a peculiar in- 


is more to be honored for confessing than 
concealing it. 
crime the highest atonement he can make 
is to kneel at the feet of justice and tell the 
truth.” 


When one has committed a 


“Bribery, gentlemen, is not between pri- 
vate individuals. Whatever moral turpi- 
tude there may be in one private individual 
bribing another private individual to do or 
not to do something, that is a matter with 
which the law is not concerned; but when an 
official is corrupt, then the law steps in be- 
cause the law seeks to hold all official acts 
above corruption and debauchery. 

“Under our system of government, all 


power and all authority are vested in the 


people. The people rule. The people gov- 
ern. The people can act only through their 


chosen representatives; they. select some 
officials to make the law, others to interpret 
All au- 
thority possessed by any official must trace 
its chain of title back to the people. All 
official power belongs not to the public 


it, and others to enforce the law. 


official, but to the people he represents who 
gave the power. The legislator’s vote and 
his influence are not his private property but 
that of his constituents. It is given him by 
the people as a sacred trust to be admin- 
istered for the public good, and if there be 
in the category of crime, one that is greater 
than all others, the unpardonable crime, it 
is the offense of him in whom such a sacred 
trust has been reposed and who used it for 
his private gain and enrichment. 

“Were all officials corrupt, and were all 
official actions for sale, then government 


| 


The jail, the peniten- | 





would soon become the debauching tyranny 
of the few with wealth enough to purchase 
it. In this case we have an official elected 
by the people, charged with solemn and 
sacred duties, a trust reposed in him by the 
people: has the evidence in this case shown 
him to be a good and faithful public servant 
or not?”’ 

These excerpts are taken from the be- 
ginning of his speech in the Meysenburg 
case. They may be taken as an indication 
of the beginning of all his addresses in the 
boodle prosecutions. While he has varied 


greatly in the use of the language, still he 


has brought the attention of his jurors to a 
full sense of the issue, and his summing up 
of the evidence has followed in calm, force- 
ful and deliberate style. In this same trial 
he did not vary from his usual style of in- 
jecting some biblical quotation. For the 
Meysenburg jury Mr. Folk quoted: — 

‘‘And Jesus went into the Temple of God 
and cast out all them that sold and bought 
in the temple and overthrew the tables of 
the moneychangers and the seats of them 
that sold doves — And said unto them: ‘It 
is written, My House shall be called the 
house of prayer; but ye have made it a den 
of thieves.’”’ 

His closing remarks are always in the 
nature of appeals and not once has he failed 
to affect not only the jurors but even the 
As a sample, his 


peroration in the Meysenburg case may be 


defendants themselves. 


offered. 

‘*Gentlemen,”’ he said, ‘‘ you are to set up 
the standard of official conduct in St. Louis. 
What do you want the standard of official 
conduct to be? Do you want it to be such 
as this defendant has done? Do you want 
him to be the type of official life in St. Louis? 
Do you want other officials to gauge their 
actions by his, or is your standard higher 
and better than that? I hope to God it is! 

If all officials were like this man, then God 
pity our city! God pity the citizens who 
would be in the of such officials! 
Gentlemen, eager and anxious eyes are look- 


hands 
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ng at you, looking to you to vindicate the | Those words were his theme and made 


.w and show to the world that St. Louis 
uries will punish corrupt officials. A con- 
iction will do more good for St. Louis than 
nything that could happen in a hundred 
ears; an acquittal would do irreparable 
harm. <A conviction means the end of offi- 
ial corruption in St. Louis and its death 
knell. An acquittal means a carnival of 
‘orruption. It would be a thousand times 
better that bribery be undetected than not 
to be punished when detected. You 
by your verdict, gentlemen, either send the 


can 


| 
| 
| 
| 
| 


boodlers a message of encouragement, of 


cheer and approval, or you can send them a | 


stern and terrible condemnation. Gentle- 
men, I ask you in the name of the State and 
of this great city, I ask you in the name of 


every law-abiding citizen, of every man, 


woman and child, I ask you in the name of | 
all that is holy and good to vindicate the | 


law and set the stamp of your disapproval 
on such conduct, with such force as will put 
an end to official corruption in St. Louis for 
Be true to your State, be 
true to the law, be true to yourselves; — to 
each of youI say: be true to yourself, ‘and it 
must follow as the night the day, that thou 
canst not then be false to any man’ or to 
the community in which you live.” 

In the trial of Edward Butler at Columbia, 
Mo., Folk found inscribed over the entrance 
to the court-house the words: 

“Oh Justice, when expelled from other 
habitations, make this thy dwelling-place.”’ 


years to come. 


the iron-nerved millionaire wince. In 
closing, Folk sent a thrill through his hearers 
with his appeal: ‘‘Missouri, Missouri, I am 
pleading for thee, pleading for thee.”’ 

Folk is not a loud speaker. His voice is 
as soft as a woman’s and goes straight to the 
heart of his hearers. He believes in a con- 
versational tone in addressing a jury and 
not in the bombastic flights a great many 
lawyers so readily affect. He relies fur- 
ther on the intelligence of his jurors and in 
every one of the boodle trials has invoked 
the special jury law which commands the 
Jury Commissioner to summon veniremen 
of ‘‘More than ordinary intelligence.’ In 
the second Butler trial which resulted in an 
acquittal, the only acquittal by jury in the 
history of these prosecutions, the court over- 
ruled a request for a special jury and a jury 
of ordinary class was readily befuddled by 
the oratory of the legal talent at the com- 
mand of the defense. the 
gentlest of men. He never becomes excited, 
and never fails to take advantage of any 
sudden anger shown by an opposing lawyer. 


Folk is one of 


He is distinctly a man of dignity and 
equipoise. 
Honor, ability, and industry were his 


three powers in his fight against boodle, and 
his success is due above all else to his de- 
termination to perform his official duty 
according to his oath of office. 


St. Louis, Mo., Dec., 1904. 
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N a monograph on ‘Our State Legisla- 

tures’’ in the December Atlantic, Mr. 
Samuel P. Orth comes to the conclusion, 
after a minute statistical classification of 
our laws and legislators, that ‘‘we are law 
mad.” The average annual output of 
statutes in all the states, over fourteen 
thousand, seems to bear this out. The wide- 
spread belief that law is a cure-all; special 
or private legislation; the failure to differ- 
entiate properly between legislation and 
administration; and, the influence of corpo- 
rations over Legislatures, are considered by 
Mr. Orth as the causes of our law craze. He 
decides that the remedy lies in the alertness 
of the people and not in decennial or quad- 
rennial legislative sessions or other constitu- 
tional limitations. 

The purpose of this article is to point out 
how the alertness of civic organizations aris- 
ing from bitter experience is working in New 
York towards preserving the statute books 
from needless and harmful legislation. The 
result may not be altogether the affirmative 
scientific legislation Mr. Orth pleads for but 
it is a long step in that direction. 

The New York Constitution provides (a) 
that no special or private bills on certain 
enumerated subjects shall be passed by the 
Legislature; (b) that such matters must be 
dealt with by general laws; (c) that city 
authorities shall have a limited power of 
veto of measures relating to their cities. 
The City of New York has been given a 
charter constructed theoretically ‘‘upon the 
principle that it is expedient to give the 
city all the powers necessary to conduct its 
own affairs.” Yet general laws may be 
modified and charters amended. The charter 
was given by the Legislature and it may be 
changed or taken away by the Legislature. 
The city may grant franchises, under its 
charter, for limited periods, but the Legis- 
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lature can grant franchises freed from re- 
strictions both as to time and compensation. 

Advantage has been, and is, taken of all 
these possibilities interested public- 
service corporations and corrupt legislators. 
In 1799 Aaron Burr obtained from the New 
York Legislature an act creating the Man- 
hattan Company to supply water, then 
much needed in the city, but hidden away 
in the charter was a provision giving bank- 
ing powers to the company, a privilege 
theretofore denied to Burr by his political 
enemies. The company established its bank, 
which still exists on Wall Street, with a tank 
maintained to comply with technical re- 


by 


quirements of its charter. 

In 1904 the Niagara, Lockport & Ontario 
Power Company tried unsuccessfully to have 
enacted into law a bill which in its title was 
merely ‘‘to extend its time to commence 
work and otherwise,’’ yet hidden from all but 
the careful observer were provisions grant- 
ing this company the unprecedented right 
of eminent domain in every part of the 
State, a franchise in every street and thor- 
oughfare of every political unit of the State 
without compensation and in perpetuity, 
and unlimited use of the waters of Niagara. 
In the time between these two “‘sneak”’ 
bills came a long line of vicious bills, whose 
enumeration would be superfluous here. 

The resulting scandals have given rise to 
the creation of committees on Legislation of 
certain organizations in New York City for 
the purpose of fighting such measures. The 
general method of procedure is as follows: 
Every bill is carefully studied as soon as in- 
troduced and every reprint is examined. 
Men, skilled in legislative matters, are main- 
tained, both in New York City and in Al- 
bany, to devote their whole time to pre- 
ventive Legislative work. A brief descrip- 
tion of some of these organizations may 
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convey a clearer conception of their work- 
ings. 

The Citizens’ Union, ‘‘a union of citizens 
of New York City without regard to party, 
for the purpose of securing the honest and 
efficient government of the City of New 
York,’’ maintains a representative in Al- 
bany during the entire session to gather 
general information concerning legislation, 
to get hearings on important bills, to appear 
before committees when hearings are sud- 
denly called ‘‘over night”’ and in general to 
be on the spot when the need is greatest. 
The lobbyists of corporations are met by 
trained: advocates devoted to the interests 
of good government. In New York City 
the organization has a Committee on Legis- 
lation, composed of some fifteen lawyers. 
The secretary of the committee, with ade- 
quate assistance, devotes his entire time to 
the examination of all bills that may seem 
to affect New York City or its citizens in any 
way. All bills that seem questionable are 
immediately sent to such members of the 
committee, or to such other lawyers, as are 
most familiar with the subject affected, 
with a request that a report be submitted 
covering the following points: 

(1) How will the bill affect existing law, the 
city charter, rights or powers of New York City? 

(2) Is it necessary or desirable in its pres- 
ent form, or with any changes you think 
worth while suggesting? 

(3) What should be the attitude of the 
committee? 

These reports are carefully considered at 
the weekly meetings of the full committee. 
If the bill is objectionable the opposition of 
the committee is expressed in a variety of 
ways, depending on the introducer of the 
bill, its relative importance and the influ- 
ence that may be behind it. It is quite 
true, as Mr. Orth firids, that the majority of 
legislators are “‘average American citizens.” 
Because they are such they prefer to do 
right rather than wrong and it is quite suffi- 
cient to point out privately to them that a 
certain bill which they have introduced is 





objectionable because violative of Home 
Rule, unnecessary because power exists in 
some board or city department, or is inac- 
curate or loosely drawn. If there is consid- 
erable pressure, however, behind a very ob- 
jectionable bill, it is a fight to a finish. 
This means that the committee sends a 
brief, in opposition, to the Legislative Com- 
mittee having it in charge, asks for and at- 
tends hearings, writes to every member of 
the legislature setting forth the facts, enlists 
the co-operation of citizens and other organi- 
zations, sends memoranda to the newspapers, 
and, if the bill finally passes both houses, 
fights it before the mayor and governor. 
Every legitimate channel is used to secure 
the defeat of the measure. On the Niagara 
bill letters were sent to the common coun- 
cils of other cities calling their attention to 
the threatened invasion of their franchise 
rights and a number of them actively aided 
in the defeat of the bill. 

The City Club has a legislative bureau 
which gathers, through a _ representative 
maintained in each house of the Legislature, 
facts relative to the introduction of bills, 
hearings, position on the calendar, etc. 
These facts, together with copies of all bills, 
are sent to New York City and immediately 
distributed to other organizations and com- 
mittees. The secretary of the club, late 
deputy commissioner of the Tenement 
House Department, is in Albany a large 
part of the time and devotes his particular 
attention to proposed amendments to the 
Tenement House Law, which is still the 
object of vicious attacks by property own- 
ers who have been made to feel its burdens. 
Certain amendments in 1903 were defeated 
only after the most strenuous efforts, which 
included the descent upon the Legislature of 
a special trainload of indignant citizens in- 
cluding settlement workers, city officials and 
tenement house dwellers. 

The Merchants’ Association, aside from its 
great work as the leader of such associa- 
tions throughout the country, devotes con- 
siderable money and energy towards pro- 
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tecting and increasing the efficiency of the 
It has made exhaustive 
investigations of city affairs, such as the gas 


city government. 


monopoly, the telephone monopoly, and the 
water department with its great plans for 
It does not hesi- 
tate to fight with the utmost vigor such 
bills as the Ramapo Water Steal, and its 
counsel and officers spend a great part of 
The 


Transportation co- 


additional water supply. 


the winter on the State Legislature. 
Board of Trade 
operates with other organizations and has 


and 


representatives at Albany almost constantly. 
Other organizations looking after legisla- 
tion of one kind or another are the Transit 
Reform Hundred, the 
Brooklyn League, the Civic Club, and a host 


Committee of One 
of taxpayers; Boards of Trade and other 
clubs in the local Assembly Districts. 

That the methods of these organizations 
are effective is shown by the record of 1904, 
when only one measure of the many opposed 
by the civic organizations of New York 
City finally became law. What this means 
may be shown by a brief summary of the 
1904, without 
mentioning bills defeated in preceding years. 


objectionable measures of 


There were over fifty bills providing for | 
salary increases of officials and employees of 


New York City to an amount in excess of 
one million dollars. Such of these as passed 
the Legislature were vetoed by the mayor 


on the ground that the city had full author- 


ity to raise the salary of any deserving offi- | 


cial. 
pulsory expenditures by the city of nearly 
ten million dollars, including a gift of two 


Seventy-five other bills called for com- 


million dollars to the volunteer firemen of | 


outlying districts of the city. The Metro- 
politan Street Railroad interests drafted and 
sent up six bills amending general laws in 
such particular terms as left no doubt as to 
the results; namely, the revivification of de- 
funct franchises and the gift of new fran- 
freedom 
from penalty suits, brought on by the com- 


chises worth millions of dollars, 


pany’s own disregard of the provisions of 
the transfer law, and other favors desired 


by the company. Over fifty organizations 
united in opposition to these bills, mass 
meetings were held and large delegations 
sent to Albany with the result that the 
bills were not advanced beyond second and 
third readings. A compulsory voting ma- 
chine bill, with the backing of certain poli- 
ticians, was introduced in the closing days 
Had it 


become law, independent voting would have 


and rushed with astonishing speed. 
been impossible, to say nothing of the 
have been 
under in purchasing machines for each of 
the fifteen hundred election districts of the 
city. 


vast expense the city would 


The gas monopoly of the city, the 
Consolidated Gas Company, whose fran- 
chises are not as sound as they might be, 
was behind the Remsen Gas Bill, an amend- 
ment of an old statute, which would have 
made at least one franchise worth millions 
more than it is now. This passed the Leg- 
islature, was signed by the mayor, but finally 
vetoed by the governor after most ener- 
getic work on the part of civic organiza- 
tions. 

For the 1905 and following sessions these 
organizations have adopted still more effec- 
tive plans to defeat offensive measures and 
to support such as will round out the Home 
Rule provisions of the city. Under the lead 
of such organizations as the Citizens’ Union, 
City Club, Board of Trade and Transporta- 
tion, Transit Reform Committee and the 
People’s Institute, a confederation which 
will ultimately take in most of the organ- 
izations of the city, has been formed with a 
council consisting of delegates from each 
organization. 

The officers of this council will keep fully 
and promptly informed concerning all leg- 
islation, will communicate at once with all 
participating organizations as to bills that 
are considered vicious and in danger of pass- 
ing and will inform the public through the 
newspapers concerning dangerous bills. An 
aggressive plan will be followed even after 
the adjournment of the Legislature and the 
eighty and more assemblymen and senators 
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from New York City, if they prove at all 
attached to suspicious bills, will hear not 
merely the outcries of hated “reformers,” 


but will discover that the citizens of their | 


own individual districts are organized against 
them. An earnest of what may happen is 
shown by the fate of three members of the 
Legislature of 1904. A Republican Assem- 
blyman, who asked from the Metropolitan 
Traction interests the “privilege”? as he 
naively confessed, of introducing one of 
their bills, was driven from a meeting of the 
Republican Club of his district where he had 
gone with possible thoughts of commenda- 
tion. He was not renominated. Another 
Republican Assemblyman, whose name is 
attached to the notorious gas bill, was re- 
nominated and defeated in a Republican 
district that gave Roosevelt an enormous 
majority. A Tammany leader, grown rich 
through favor, had sat in the Senate from 
time immemorial — until 1904, when a 
young man, aggressive and honest, defeated 
him, to his utter astonishment. Among his 
reported remarks on ‘‘Reform”’ is this 
choice specimen: 

“It makes me tired to hear people talkin’ 
about legislators bein’ grafters, because we 
vote for bills that some corporations wanted. 
They’re even callin’ me a grafter because I 
put through the bill closin’ up Spuyten Duy- 
vil Creek so as to make room for the New 
York Central Railroad tracks. They say, 
that when the bill becomes a law I’m goin’ 
to get the contract for fillin’ in the creek. 
Well, what of it? Ain’t there such a thing 
as honest friendship left in the world? ”’ 

So much for the efforts made by the citi- 
zens of New York City to keep from the 
statute books all but the best of the reams 
of bills annually presented to the Legisla- 
ture. It remains to speak briefly of the 
methods. In the first place, civic organiza- 
tions have been able to do their part in ob- 
taining for their city its present powers and 
to preserve it from greater spoliation be- 
cause they have been thorough and syste- 
matic. 


| 


They have not depended on tte | 


corporation counsel of the city nor on honest 
Legislators to expose iniquitous bills, though 
there are many honest legislators in the New 
York Legislature, as there are in every 
State. Neither have they placed the re- 
sponsibility on the newspapers, zealous as 
the great dailies of the city have always 
been in the detection of corruption and 
prompt as they are to aid when others ex- 
pose graft and greed. The average legis- 
lator, because he is an ‘‘average American,” 
has a multitude of duties and it can hardly 
be expected that he will study carefully the 
daily increasing pile of bills by the side of 
his desk. His time is occupied with ses- 
sions, committee meetings, constituents, and 
at the end of the week he must go home to 
attend to his private affairs. On the other 
hand, there is a class of legislators whose 
scrutiny of prospective legislation can hardly 
be depended on. To this class will prob- 
ably belong an Assemblyman of 1905, from 
a solid Tammany district, who was de- 
scribed in the Evening Post’s Voters’ Di- 
rectory thus: “‘bartender; out of work just 
now; first candidacy.’”’ The newspapers 
cannot give space, even when they are dis- 
interested, to an analysis of all bills laid be- 
fore the Legislature. Their legislative re- 
porters cannot wade through the thousands 
of pages and be sure to hit on exactly the 
good and bad in every bill. In the Legis- 
lature of 1904 the number of bills and re- 
prints numbered 2070 in the Assembly and 
1378 in the Senate, with an average of over 
ten pages each. Of this number 734 in the 
Assembly and 418 in the Senate affected 
the City of New York in one way or an- 
other. It is not surprising, therefore, that 
the civic organizations of the city, made up 
as they are of public spirited men who 
gladly give of their time, yet find it neces- 
sary to employ men to devote their entire 
time to questions of legislation and the 
supervision of official administration. 

The cure of legislation will come, not 
from vainly wishing for the good old days 
of parliamentary debates, but from the de- 
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velopment in the community of a trained 
body of legislative experts, men who are 
familiar with existing law, who are not bur- 
dened with official administration and who 
can instantly detect the damaging effect of 
an obscure bill introduced by an obscure 
member. A voluntary committee, reorgan- 
ized every year, in the nature of things, 
cannot avail itself of accumulated experi- 
ence. The retention of men skilled in legis- 
lative matters, alone makes possible the 
continuity which is so essential to any sub- 
stantial reform. 

Their value is shown by the recent situa- 
tion in New York City. The Tammany 
commissioner in charge of lighting sud- 
denly signed contracts with the gas mon- 
opoly at figures which had been rejected by 
the previous Reform Administration in order 
to force the company into court to litigate 
the reasonableness of its prices. Alarmed 
at the public indignation over its surrender 
to the company, the Board of Estimate and 
Apportionment instructed the corporation 
counsel to draft and have presented to the 
Legislature a charter amendment giving the 
city power to build a municipal lighting 
plant; an amendment that would have to 


meet in the Legislature tremendous oppo- | 


sition by the gas lobby. It was then 


pointed out by the Citizens’ Union that if | 


the Board of Estimate and Apportionment 
really were in earnest about wanting a 
municipal plant, it should instruct the 
corporation counsel to look at the charter 
in its present form before bothering with an 
amendment. When he looked he was so 








surprised that he distrusted himself and 
asked authority to retain ex-Judge Dillon 
who rendered an opinion that the city had 
complete power, without further legislation. 
The Tammany administration must now 
make good on the question of a municipal 
lighting plant or acknowledge that it was 
playing politics when it adopted a resolu- 
tion in favor of such a plant at a time when 
it was thought that the city had no power 
and that a bill to give it power would prob- 
ably be defeated. t ( 

In this movement New York is not alone, 
Chicago has its Ibgislative league which has 
been of invaluable service in preserving the 
franchise wealfh of the city mag eset 
by corrupt ‘legislators. The Merchants 
Association of $4n Francisco maintains a 
representative at Washington to watch legis- 
lation affecting the Pacific coast. These or- 
ganizations have learned that they = 
fulfill their objects by employing legislMtive 
experts who make effective thé\qwerk of the 
scores of public spirited citizens who are 
ready to join in every movement for civic 
betterment. The consolidations of great 
financial interests which are employing the 
most astute legal talent of the country at 
prices which no private organization could, 
and which no municipality dare, pay to its 
legal advisers, and which find profit in pro- 
curing special legislative favors, has created 
a machinery too powerful to be successfully 
combated by individual or inexperienced 
citizens. 


New York, N. Y., Jan., 1905. 
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FEDERAL CONTROL OF INSURANCE CORPORATIONS 


By WILLIAM R. VANCE 


T is probable that that portion of the 
President’s strikingly interesting mes- 
sage recently transmitted to Congress which 
has attracted most attention from lawyers 
is the sweeping recommendation of Federal 
control of all the great corporations engaged 
in interstate business. Certainly the most 
striking feature of this recommendation is 
that concerning insurance corporations, of 
which the President speaks in these words: 
“The business of insurance vitally affects 
the great mass of the people of the United 
States and is national and not local in its 
application. It involves a multitude of 
transactions among the people of the differ- 
ent States and between American compa- 
nies and foreign governments. I urge that 
the Congress carefully consider whether the 
power of the Bureau of Corporations can 
not constitutionally be extended to cover 
interstate transactions in insurance.” This 
recommendation, which comes almost as a 
shock to the lawyer accustomed to consider 
the doctrine that the insurance business is 
not interstate commerce as one of the few 
well settled rules laid down for the con- 
struction of the commerce clause of the 
Federal Constitution, should be read in 
connection with the following statement 
made in the same message: ‘‘ When we come 
to deal with great corporations the need for 
the Government to act directly is far greater 
than in the case of labor, because great cor- 
porations can become such only by engaging 
in interstate commerce, and interstate com- 
merce is peculiarly the field of the General 
Government.” 


This sentence gives the keynote to the 
general movement to secure Federal control 
of insurance corporations. In effect it de- 
clares that a corporation which has become 
so great as to transcend, in its business ac- 





tivities, the bounds of the state of its crea- 
tion, and has become engaged in extensive 
interstate operations, is thereby brought 
within the purview of the interstate com- 
merce clause, and so made subject to the 
legislative control of the national: Congress. 


That such-a movement has already ac- 
quired considerable volume and force may 
be seen through evidence derived elsewhere 
than from the President’s message.- Thus 
in the Act of Congress establishing the De- 
partment of Commerce and Labor, approved 
February 14, 1903, we find, among other 
provisions defining the powers and duties 
of the Bureau of Corporations, the following: 
“It shall also be the province and duty of 
said Bureau, under the direction of the 
Secretary of Commerce and Labor, to gather, 
compile, publish, and supply useful informa- 
tion concerning corporations doing business 
within the limits of the United States as 
shall engage in interstate commerce or in 
commerce between the United States and 
any foreign country, including corporations 
engaged in insurance, and to attend to such 
other duties as may be hereafter provided 
by law.” 

The natural inference to be drawn from 
the words so quoted is that Congress con- 
sidered insurance corporations to be in- 
cluded among those engaged in interstate 
commerce. Acting in accordance with the 
instructions so given, the Bureau of Corpo- 
rations has carefully compiled the insurance 
laws of the several states, and collected a 
mass of other information concerning the 
conduct of the insurance business in the 
United States. 

The Commissioner of corporations, Mr. 
J. R. Garfield, in a very able and readable 
report in which he urges Federal control, by 
means of a compulsory Federal franchise, 
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over all interstate corporations, speaks as 
follows concerning the powers of his bureau 
Over insurance corporations: 

‘Federal control over insurance and the 
exercise Over insurance corporations of the 
compulsory powers of the Commissioner 
rest upon the same legal basis, raising at 
the outset the question whether insurance 
is in any of its forms interstate commerce. 

““A long line of decisions of the Supreme 
Court of the United States, commencing 
with Paul v. Virginia (8 Wall. 168), estab- 
lished the legal proposition that insurance 
was not interstate commerce in any of its 
forms — fire, life, or marine as presented 
tothe court. This line of decisions has been 
further supported by the uniform holdings 
of State courts. 

“If this legal proposition is irrevocably 
settled, the the Commissioner 
relative to insurance are purely of a statis- 
tical, nature. 
He may collect, compile, and publish such 





powers of 


voluntary, non-compulsory 
information as may be voluntarily furnished 
to him, but he can not compel the produc- 
tion of such information, nor would he be 
justified in recommending any Federal legis- 
lation directed at Federal control of insur- 
ance. The rapid development of insurance 
business, its extent, the enormous amount 
of money and the diversity of interests 
involved, and the present business methods 
suggest that under existing conditions in- 
surance is and be sub- 


commerce, may 





jected to Federal regulations through af- | 


firmative action by Congress. The whole 
question is receiving most careful consid- 
eration both and economic 


upon legal 


grounds.”’ 

Since it is thus apparent that an attempt 
is being made to bring about in some way 
Federal control of the insurance business, 
it becomes a matter of interest to learn the 
origin of the movement. 


Statutes enacted by the states for the 


purpose of regulating the business of cor- | 


porations operating within their respective 
bounds are found in nearly all instances to 








have sprung spontaneously from the legisla- 
tures, inspired by more or less clearly de- 
fined popular demands, while the corpora- 
tions themselves doubtless pray, so far as 
their soulless character and metaphysical 


constitution will permit, for nothing so 
devoutly as immunity from further state 
regulation. But when their eyes are turned 
to the national government a change comes 
over the spirit of their dreams, and they 
crave national control. That is, the de- 
mand for national control of corporations 
comes almost exclusively from the corpora- 
tions, and especially from the insurance cor- 
porations and those acting in their interest. 
And the reason is not far to seek. 

Under the law as it now exists, the foreign 
insurance corporation is absolutely at the 
mercy of the states in which it desires to 
do business. The state has an absolute 
right wholly to exclude it if it so desires, 
or to admit it upon such terms as public 
policy, political cupidity, or legislative igno- 
rance may suggest. The state may impose, 
as conditions of admission, not only capri- 
cious and arbitrary requirements, but in 
effect, it may also lay and enforce conditions 
in themselves illegal and void. For, since 
the state has an unqualified power to refuse 
the license required for admission, so it may 
revoke the license once granted, for any 
cause whatever, good or bad, or for no 
Thus it -has been held, and 
with that the con- 
tract made by an insurance corporation as 


cause at all. 
manifest correctness, 


a condition of admission into the state, that 
it would not take advantage of its consti- 
tutional right to remove its causes into the 
Federal courts, is void and of no effect.’ 
But it is also held that while the corporate 
insurer has the right to disregard his agree- 
ment and remove his cause to the Federal 
courts, the state make the breach of 
such a void agreement a ground for revok- 
ing the license of the recalcitrant corpora- 
tion. The right of revoking the license 
being absolute in the state, the reason for 


may 


1 Home Ins. Co. v. Morse, 20 Wall. 445. 
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the revocation, or the motive actuating it, 
is not a proper subject for judicial inquiry.’ 
In effect, the licensed foreign corporation 
must make its election between submitting 
all questions which it may desire to litigate 
to the state courts, and ceasing to do busi- 
ness in the state. Some question as to the 
permanence of the doctrine of the Doyle 
case has been raised in later cases,’ but it 
is difficult to see how the conclusion reached 
in that case can be escaped without violat- 
ing the principle giving the state the un- 
qualified right of excluding foreign insur- 
ance corporations. 

Under this doctrine the state may, there- 
fore, make any requirement whatsoever of 
the licensed foreign insurance corporations, 
whose only alternatives are submission or 
withdrawal from the state and the conse- 
quent loss of business that has been built up 
at the expense of much time and money. 
There can be no doubt that these regula- 
tions are, for the most part, prescribed in a 
bona fide attempt to conserve the best in- 
terests of the people of the several states, 
and some are undoubtedly well adapted to 
that end; as for instance, the laws requiring 
of insurance corporations stated reports, 
official examinations, the deposit of guar- 
antee funds, and the appointment of some 
representative resident in the state to re- 
ceive service of process. Others, however, 
are distinctly vexatious, and repugnant to 
sound business principles ds applicable to 
insurance, such as the so-called anti-compact 
laws, and the valued policy laws. 

But even those state regulations that are 
not unsound in themselves are, for two 
reasons, most oppressive to the great in- 
surance corporations under the existing 
order of things. 
are some fifty different states and territories, 
each with power to regulate in any manner 


1 Doyle v. Continental Life Ins. Co., 94 U.S. 


wa 
we 
oN 


See Cable v. United States Life Ins. Co., 191 
U.S. 288, and cases cited at p. 307. See also 
discussion in Vance on Insurance, pp. 83, 84. 


In the first place, there | 





it sees fit, the conduct of insurance business 
within its borders. It is but natural that 
there should result the greatest diversity in 
the regulations adopted by the several 
states. The great insurance corporations, 
carrying on their business in all of these 
jurisdictions, are compelled at their peril to 
cause their methods of doing business in 
each to conform to all of its regulating 
statutes. A form of policy valid in one 
state is invalid in another; a given con- 
tractual provision may be commended in 
one state and prohibited in another; one 
state requires notice of premiums due, 
while another does not. The confusion and 
expense resulting to the business of a cor- 
poration seeking to comply with this great 
multitude of diversified regulations can 
easily be imagined. Likewise, many trouble- 
some questions of conflicting laws arise to 
introduce an element of paralyzing uncer- 
tainty into the business. Thus a policy 
may be written in New York, and by its 
terms made subject to the laws of New 
York, and delivered in Missouri to a resi- 
dent of that state. Are the mutual rights 
and obligations of the parties to be deter- 
mined by the special insurance regulations 
of New York or by those of Missouri? 
While in such a case the law of the con- 
tract is manifestly that of New York, yet a 
Missouri court will apply such of the local 
laws as may have been enacted in pur- 
suance of the public policy of the state. 
But public policy is an uncertain quantity, 
and it is difficult for even the best legal 
talent to foresee what view any particular 
court may adopt with reference to it. 
Such uncertainties are fruitful of expensive 
and vexatious litigation, and seriously in- 
terfere with the efficient administration of 
the great insurance companies. 

Again, the cost to the insurance com- 
panies of complying with all the require- 
ments of the fifty different insurance de- 
partments of as many states and territories 
is almost incredibly large. The whole 
amount annually paid by the insurance 
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companies in fees for licenses, examinations, | recourse to the courts, or with a reasonable 


etc., and for taxes is said to be as much as 
$9,000,000. 
one state only, Wisconsin, in 1903, collected 
over $500,000 from insurance companies. 
The cost of state control of insurance as 
thus shown appears the more startling in 


The insurance department of | 


contrast with the cost of Federal super- | 


vision of all the national banks of the 
country, which, during the year 
amounted to only $325,000. These figures 
would lead us to believe that much of the 
state legislation regulating insurance is not 
so much for the benefit of the people in as- 
suring to them honest dealing and financial 
responsibility on the part of the companies, 
as for the profit of the respective state 
treasuries. 

But trying as these numerous and costly 
regulations may be, they are not in them- 


same 


selves the chiefest grievance of the insur- 
ance men against the present order of state 
control. The fullness of their woe is found 
in the unfair administration of the insur- 
ance laws by dishonest officials. While it 
is assuredly true that most of the officials 
of the state insurance departments honestly 
endeavor to enforce the insurance laws in 
accordance with their true spirit and intent, 
yet the unlimited power possessed by many 
of these officials to hector the insurance 
companies, or even to do them serious in- 
jury, offers them great temptation to ex- 
change their official favor for monetary con- 
siderations. We have sufficient reason to 
believe that in some states insurance ex- 
aminers regularly require large payments 
from insurance companies before giving the 
certificates necessary to enable them to 
continue to do business in those states; and 
that a perfectly solvent and sound company 
refusing to pay such a bribe will be denied 
the certificate that is given the bunco in- 
surance company of the get-rich-quick-order 
that is willing to part with some of its ill- 
gotten funds for the private benefit of the 
insurance department officials. Of course 
the injured insurance company may have 


amount of lobbying, might secure a legisla- 
tive committee of investigation. But the 
very nature of these insurance laws requires 
the vesting of a large measure of discretion 
in the officials of the insurance depart- 
ment, and the insurance company denied 
by them the right to do business within the 
state, attacks their adverse ruling under a 
heavy handicap. The company labors under 
the popular presumption that a dishonest 
organization has been detected, while the 
official highwayman is supported by a pop- 
ular belief that by very great vigilance and 
acuteness he has discovered a public peril, 
and rendered the people a mighty service, 
thus triumphantly justifying the establish- 
ment of an insurance department. If the 
matter comes to trial the defendant finds 
salvation in the complex and essentially 
difficult character of the insurance business. 
Neither judge nor jury is apt to be expert 
in insurance matters, or competent to com- 
prehend adequately the complicated book- 
keeping that tells the story of a company’s 
business; nor are the members of a legisla- 
tive committee more apt to be acquainted 
with the abstruse science of the actuary. 
Hence contests waged by the blackmailed 
insurance companies against the officials of 
insurance departments are apt to result 
only in expense and unpopularity. 
ance corporations never intentionally assume 
the réle of martyr. 
up” by examiners and other insurance de- 
partment officials, the insurance companies 
pay with such grace as they can command, 
and then cry out loudly for a change of 
system. It was recently stated in a re- 
putable insurance organ that some of our 
large companies, though unquestionably 
solvent, pay as much as $250,000 in annual 
blackmail to state examiners. 

In view of all these facts, we can readily 
understand the desire of the insurance cor- 
porations to be subjected to Federal con- 
trol. They think, by taking to themselves 
a Federal master, to escape the servitude to 


Insur- 


Therefore, when “held 
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some fifty different despots under which | 
they now labor. And such liberation from | 
state control would seem to be the necessary | 
consequence of the assumption of control | 
by Congress. Granting that Congress can, | 
under the commerce clause, assume the reg- | 
ulation of the insurance business, any state | 
legislation that would interfere with such | 
national control would unquestionably be | 
unconstitutional under the well settled doc- | 
trine that although state regulation of in- 
terstate commerce in regard to matters upon | 
which Congress has remained silent may be 
constitutional, such legislation becomes un- 
constitutional as soon as Congress speaks. 
Therefore, it seems that the effect of enact- 
ing a valid Federal law in regulation of 
insurance would wipe out practically the 
whole mass of state legislation on that sub- 
ject, and leave only the one Federal depart- 
ment of insurance to be satisfied by those 
insurance companies operating within the 
bounds of the Federal Union. 

That such a consummation is devoutly to 
be wished for, or even prayed for, by the 
insurance corporations seems clear. But is 
it equally desirable from the standpoint of | 
the other party in interest, the people? It | 
certainly would possess for them this gen- | 
eral advantage—increased publicity. Areg- | 
ulation ‘‘hatched up” by or against the in- 
surance corporations could not be ‘‘sneaked | 
through”’ Congress at Washington as easily | 
as in any of the state capitals. The lime- | 
light of public interest and of the public | 
press is turned steadily upon Washington, 
and it is rather more difficult for lobbyists 
of the lurking, slimy variety to hide in the 
Capitol there. Likewise, it is probable that 
the degree of intelligence displayed in de- 
vising insurance regulations would be rather 
higher in Congress than is ordinarily to be 
found in the state legislatures, although, of 
course, no one would be so hardy as to 
refuse to credit Congress with its fair share 
of legislative mistakes in the past. The 
term “‘graft’”’ has become distressingly fa- | 
miliar in connection with the officials of the | 





great departments of the Federal govern- 
ment, and there is little basis for the hope 
that no ‘‘grafting’’ would take place in a 
Federal department of insurance, but it 
seems scarcely possible that the insurance 
corporations would be subjected to the 
monstrous blackmailing seen to exist in 
connection with the state departments of 
insurance, and money saved from the black- 
mailers is, presumably, saved to the policy- 
holders. All these considerations, — pub- 
licity of enactment, intelligence in regula- 
tion, more honest and efficient administra- 
tion, together with the greater certainty in 
the law determining rights under insurance 
contracts, — would seem to commend Fed- 
eral control of insurance most highly to the 
people as well as to the corporations. 

But there are other phases to the proposi- 
tion, which are equally incident to the 
whole movement to transfer to the Federal 
government control of all interstate corpo- 
rations, which will give the members of 
Congress pause before voting for the bill 
which has been introduced by Mr. Morrell, 
of Pennsylvania, in accordance with the 
President’s recommendation concerning in- 
surance. The old state lines still exist, and 
the states are still regarded as locally in- 
dependent sovereignties. Since the most 


| important enterprises are carried on by 
| corporations, and since practically all im- 
portant industrial corporations are engaged 


in interstate business, an act giving the 
Federal government control of all interstate 
corporations would strip the states of a 
large measure of their power, and deprive 
them of a large portion of their revenues: 
We can scarcely expect the states, or their 
representatives in Congress, to consent to 
so extensive an abdication; and even if the 
states would consent to abdicate, we may 
well question whether such an impairment 
of the original foundations of the Union 
would not be too great a price to pay even 
for a change in the present almost intoler- 
able condition of corporation law in this 
country. 
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Again, it is a current belief among the 
people that the great corporations bear 
more than an equal hand in shaping Con- 
gressional legislation, and there exists a 
well grounded fear that if these corpora- 
tions were wholly freed from the control 
now exercised by the state, and allowed to 
turn their whole attention toward Congress, 
with a probable readiness to use for the 
purpose of securing favorable legislation the 
same amounts of money, which they now 
pay to official blackmailers, or even more, 
the people might learn too late that national 
control of corporations will result in national 
control by corporations. Hence we con- 
clude that however expedient Federal con- 
trol of insurance corporations may be from 
the standpoint of the corporations, it is at 
least questionable from the standpoint of 
the people. 

We now come to consider the last and 
most important phase of this proposed na- 
tional control of insurance. Is it legally 
possible under our form of government? 
The Federal government has nothing to do 
with the business transacted wholly within 
the limits of the state, even though the par- 
ties to the transaction are residents of dif- 
ferent states. In order for Congress to 
exercise, under the constitution, any power 
of regulation over business transactions, they 
must involve commerce between two or 
more states; and such commerce consists 
in the transportation of commodities or 
That 
the insurance business, in all its forms and 


persons from one state to another. 


incidents, involves merely intra-state trans- 
actions, and not interstate commerce, seems 
clearly settled by the decisions of the Su- 
preme Court of the United States. The 
question first came before the court in 1869 
in the case of Paul v. Virginia,’ which in- 
volved the right of the state of Virginia to 
demand from agents of foreign insurance 
corporations doing business within the state 
license fees not required of agents of do- 


1 8 Wall. 168. 


| 


mestic corporations. In confirming this 
right to the state, the court unequivocally 
declared that insurance against fire was not 
interstate commerce. This holding was ap- 
proved and followed in a number of sub- 
sequent decisions. In Hooper v. California,’ 
which came before the court in 1895, it was 
contended that the rule laid down in Paul 
v. Virginia applied only to fire insurance, 
and that marine insurance should be con- 
sidered as interstate commerce, since the 
contract directly concerned which 
were unquestionably vehicles of commerce. 
But the court declined to adopt this view, 
Mr. Justice White, who delivered the opinion 
of the court, using this language: 

“The contention here is, that inasmuch 
as the contract was one for marine insur- 


ships, 


ance, it was a matter of interstate com- 
merce, and as such beyond the reach of 
state authority, and included among the 
exceptions to the general rule. This prop- 
Osition involves an erroneous conception of 
what constitutes interstate commerce. That 
the business of insurance does not generi- 
cally appertain to such commerce has been 
settled since the case of Paul v. Virginia. 
The business of insurance is not commerce. 
The contract of insurance is not an instru- 
mentality of commerce. The making of such 
a contract is a mere incident of commercial 
intercourse, and in this respect there is no 
difference insurance 
fire and 


between 
against ‘the 


whatever 
against insurance 
perils of the sea.’’ 

The dissent of Justices Harlan, Brewer, 
and Jackson from the decision in this case 
was on another point. 

Notwithstanding the broad language just 
quoted from the opinion of Mr. Justice 
White, counsel took occasion to argue in 
the case of New York Life Insurance Co. v. 
Cravens,” which came up for decision in 
1900, that the right of a resident of Missouri 
to make with a New York Life Insurance 

155 U.S. 648. 

2 178 U.S. 389. 
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Co. a contract that by its terms should be 
subject to the laws of New York was a com- 
mercial right protected by the commerce 
clause of the Federal constitution from in- 
terference by a Missouri statute. But this 
contention likewise met with no favor, the 
court, after quoting with approval the 
language of Mr. Justice White in Hooper v. 
California, as set forth above, declared that 
life insurance was no more to be regarded 
as interstate commerce than fire and marine 
insurance. 

Despite the fact that these decisions seem 


to have unequivocally committed the Su- 


preme Court to the doctrine that insurance 
is not in any of its forms or incidents inter- 
state commerce, yet there are many lawyers 
who contend that the business of the great 
national insurance companies is in its na- 
ture interstate commerce after all; that the 
confusion, inconvenience, and oppression 
resulting to those interested in interstate 
insurance from state control and regulation 
exemplify in a striking manner the very 
evils that the framers of the constitution 
intended to prevent by the insertion of the 
commerce clause. The insurance people, 
therefore, being goaded to desperation by 
the harassing and vexatious conduct of the 
state insurance departments, have deter- 
mined to secure the passage of an act of 
Congress for the regulation of the insurance 
business, and then, when the act is brought 
to the bar of the Supreme Court, to force 
that tribunal to repudiate the long line of 
cases declaring insurance not to be inter- 
state commerce, and to hold the law con- 
stitutional. 

That they will succeed in this aim seems 


scarcely possible. That the Supreme Court 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 





has in the past known several radical changes 
of heart and understanding is quite true. 
It is also true that at least one important 
rule of insurance law laid down in earlier 
cases has been repudiated by a recent de- 
cision." But a change of opinion that would 
involve the absolute repudiation of a doc- 
trine that has stood unshaken, though often 
assailed, during thirty-five years, and that 
would involve far-reaching conse- 
quences as affecting the delicately adjusted 
relations between the Federal government 
and the states, scarcely possible. 
From an examination of the cases that have 
arisen under the Sherman Anti-Trust Act 
of 1890, beginning with the Sugar Trust 
case” and ending with the recent Northern 
Securities case,’ there can be observed a 
growing tendency on the part of the court 
to broaden the significance of the term 
“interstate commerce’? so as to include 
within it all business relations that are es- 
sentially interstate in character, even though 
the transportation between the states of 
commodities or persons is not immediately 
involved.* This tendency, however, being 
born of the court’s desire to make the 
Federal act against trusts and monopolies 
effective so far as possible, is not strong 
enough to justify any hope that it will ever 
hold insurance to be commerce. 


such 


seems 


WasuHincGTon, D.C., JAN. 1905. 


1 Northern Assurance Co. v. Grand View Bldg. 
Ass'n, 183 U.S. 308. Compare Union Mut. Life 
Ins. Co. v. Wilkinson, 13 Wall. 222. 

2 United States v. E.C. Knight Co., 156 U.S. 1. 

* z93 U.S... t07- 

4 See especially Addyston Pipe & Steel Co. v. 
United States, 175 U.S. arr. 
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In a letter to the Morning Post, Dis- 


HE centenary of Disraeli recently cel- 

ebrated recalls an incident of his early 
career not unworthy of the attention of 
the bar. In his first years in Parliament, a 
contested election was held in 1838 to fill 
a vacancy in another seat from the con- 
stituency he also represented. Corruption 
was charged and the successful candidate 
was retired on petition. Disraeli was not 





BAR 


raeli answered him and said:—‘‘Sir, I 
am informed that it is quite useless, and 
even unreasonable, in me to expect from 
Mr. Austin any satisfaction for those im- 
pertinent calumnies, because Mr. Austin is 
a member of an honorable profession, the 
first principle of whose practice appears to 
be that they may say anything, provided 




















BENJ, DISRAELI 


concerned in this election, but the prose- 
cuting counsel, Mr. Austin, dragged his 
name into the proceedings on the petition 
by stating that ‘‘Mr. Disraeli at the gen- 
eral election had entered into engagements 
with the electors of Maidstone and made 
pecuniary promises to them which he had 
left unfulfilled.” 








they be paid for it. The privilege of cir- 
culating falsehood with impunity is deli- 
cately described as doing your duty towards 
your client, which appears to be a very 
different process to doing your duty towards 
your neighbor. This may be the usage of 
Mr. Austin’s profession, and it may be the 


| custom of society to submit to its practice, 
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but, for my part, it appears to me to be 
nothing better than a disgusting and in- 
tolerable tyranny, and I, for one, shall not 
bow to it in silence.”’ 

For this slur on the profession, the 
author was indicted for contempt of court. 
He made no defence, but the following 
extracts from his appeal for clemency, at- 
tacking Lord Brougham’s famous definition 
of the duty of counsel to client, point a 
moral no thoughtful lawyer can ignore: — 

“T will for a short time avail myself of 





the permission of the Bench to offer some | 
| —and I hope your lordships will for a mo- 


observations which may induce it to visit 
this misdemeanor in a spirit of leniency. 
I stand before the Court confessedly guilty, 
not from any dislike to enter into an in- 
vestigation of the circumstances which have 
induced me to commit this trespass, but 
because I have been advised that, whatever 
the moral effect might be, the legal effect 
could be but one, namely, conviction. I 
thought that, under all these circumstances, 
it would not be decorous by a prolonged 
litigation to resist the unquestionable re- 
sult, nor was I anxious to déprive my 
honourable, my learned antagonist, of an 
earlier termination of the impending issue. 
It would be affectation in me to pretend 
that the (I will say, unfortunate) letter 
which has originated these proceedings was 
written for the atmosphere of Westminster 


Hall, but I believe if the data of the sup- | 


posed facts upon which this letter has been 
published had been correct, my offence by 
the law would have been the same. Yet, 
under these circumstances, I should have 
applied with some confidence to your lord- 
ships — not as administrators of the law, 
but as members of the great social body — 
to look upon that transgression not only 
with mercy, but with special indulgence; 
and it is my wish to place the feelings and 


circumstances that induced me to write the 


letter before the Court, that I may prevail on 
your lordships even now to look at my 
offence in the same spirit. 

“The learned Attorney-General has stated 





that this misconception arose from a report 
in a public newspaper —in a report of a 
speech alleged to have been delivered before 
a Parliamentary tribunal. That report had 
contained allegations against my character 
and conduct of no cc mon severity. I was 
accused of having bribed the constituency 
whom it was my honour to represent, and 
afterwards having left unfulfilled the prom- 
ise by which I had induced them to give 
me their suffrages. This accusation was of 
a most grievous character,— an accusation 
of public corruption and private dishonesty, 


ment consider the feelings of a man not 
very old and experienced in public life, 
when he found an accusation of this kind 
made by a learned member of the Bar be- 
fore a public tribunal of the country; and 
although I had not immediately adopted 
the authenticity of that report, yet I sub- 
mit that though it was possible the insult 
might not have been intended, the injury 
had already been experienced, for the re- 
port appeared in the evening papers, ap- 
peared the next morning in the morning 
papers, and had been copied into perhaps 
every provincial paper throughout the 
kingdom. I confess my feelings were at 
that moment considerably excited. I had 
lived to learn by experience that calumny 
once circulated is more or less forever cur- 
rent. You might explain the misapprehen- 
sion and you might convict the falsehood, 
but there is indeed an immortal spirit in 
mendacity which at times is most difficult 
to cope with, and most dangerous to meet; 
and I confess, when I adverted to the serious 
injury I had already experienced, and ob- 
serving also that there were no character- 
istics which might induce me to doubt the 
authenticity of the report, I felt myself 
writhing under feelings which I regret to 
remember. 

“But I did not commit an act of such 
rash precipitancy as to write a libel upon a 
newspaper report. I took steps to ascer- 
tain its accuracy or inaccuracy; I applied to 
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a member of that tribunal before which the 
speech had been delivered. I found him 
rather a reluctant communicant, but he ex- 
plicitly declared that the report was accu- 
rate. Under those circumstances I hap- 
pened to meet an eminent member of the 
Bar, and one well versed in proceedings 
before the House Commons. I men- 
tioned to him the grievance under which I 
laboured, and the absolute necessity of my 


of 


taking some steps to put a termination to 
the matter; and I had parted with the, I 
confess, unfortunate impression that my ap- 
plication to a member of the Bar would be 
fruitless; and indeed, if he desired to give 
me any satisfaction, it could not be applied 
for until I had given him an opportunity of 
I had 


was 


proving the accusation he had made. 


waited in although it 


more due to my constituents than to my- 


consequence, 


self that some immediate steps should be 
taken, —I waited the proceedings 
terminated,— as I subsequently learnt, ab- 
ruptly terminated; but in the interval I had 
spoken without reserve to those who attended 
committees, that it might reach the ears of 
the learned gentleman, and I regret to think 
it had not produced some explanation which 
would have rendered the steps I had after- 
unnecessary. When I found 
those had and 
when I felt that during the delay the accu- 
sations had rendered me unfit for a seat in 
the House of Commons, and unworthy of 
any position in society,— that the attack 


until 


wards taken 


proceedings terminated, 


had been circulated in every possible way 
throughout the Empire,— I found it neces- 
sary to take a step which should cope with 
the calumny, and which should be decisive. 

‘““Two courses were alone open to me. I 
might have gone down to my seat in the 
House of Commons, and might have treated 
it as a breach of privilege. I might have 
made the observations I afterwards wrote, 
and, as your lordships know, I might have 
done so there with impunity; but I had a 
wish not to shield myself under my privi- 


lege. Late at night I wrote this unfortu- 








nate letter, and sent it instantly to all the 
newspapers. The Attorney-General seemed 
to think this an aggravation, but your lord- 
ships would not have had me publish a libel 
in only one paper, which the party might 
not read, and might only hear of the libel 
from others. I had thought the better 
mode was to publish it in all, that it should 
be made public by every means. 

‘‘[ am not here to defend the language of 
that letter as regards any individuals or 
bodies who may be referred to in that com- 
the haste with 
which the article was published, because 


position, but I mention 
there is a common impression that every- 
thing that appears in print is necessarily 
composed with the advantage of great re- 
flection, even of revision; but I will venture 
to repeat, that a public journalist writes 
under the same impulses, and subject to the 
same feelings, as persons addressing popular 
assemblies, and often regrets in the morning 
what he has committed to paper the previ- 
ous night. I have not the slightest wish to 
vindicate the language of that letter, even 
to save myself from the perils and punish- 
ments that may now await me. I did not 
think that the system of bribery spoken of 
by Mr. Austin prevailed in any borough, 
I did not 
mean to say that when a new election takes 


certainly it did not in Maidstone. 


place there, all parties might consider them- 
selves properly remunerated for their labour. 
* * * * * * * 

‘After I had found I had written a letter, 
probably too violent even if the supposed 
attack had been made, and one which was 
not warranted by the words that were used, 
I took every step that a man of honour — 
that a man who wished not only to be just, 
but most generous — could adopt. I can 
only say that from the time your lordships 
graciously threw out your suggestion, anx- 
ious as | at all times not to seem to 
the consequences of 
wise or unwise, right or wrong, I have done 


am 


avoid my conduct, 


everything in my power to accomplish that 


suggestion. I appeared against the rule of 
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my counsel, and intimated my intention to 
two distinguished members of the Bar, one 
of whom was the honourable member from 
Liverpool. My learned counsel did not 
come into the court with his hands tied. I 
had given him no limitation as to what was 
proper to be done, except his own con- 
science. I had told him to act for me as 
for himself, knowing that he would not put 
me in a false position, and my honourable 
friend had said on that occasion everything 
which he thought a gentleman should say, 
or that another gentleman should have ex- 
pected. He might have been unfortunate 
in the result, and might not have conveyed 
all that he intended, or all that he wished, 
but I am sure my friend had wished to con- 
vey all that I wish to convey now, and he 
did not do it in a niggard spirit. 

“It is enough that I have injured a gen- 
tleman who was unknown to me, it is enough 
that I have outraged his feelings and treated 
him with injustice, but I hope not with in- 
jury. I regret what I have done. I not 
only regret, but feel great mortification for 
what I have done. I am sorry I should 
have injured the feelings of any man who 
had not attempted to injure me. I am 
sorry, through misconception, I should have 
said anything that could for a moment have 
annoyed the mind of a gentleman of the 
highest honour and integrity. I should my- 
self be satisfied with that expression of deep 
regret and mortification. 
from the manner in which this declaration is 
couched, from several expressions that have 
fallen at various times during these pro- 
ceedings, from the animus which has char- 
acterised them within and without these 
walls, I cannot help fearing that I am 
brought here by one of those fictions of the 
law of which I have read, and it is not so 
much for an offence against the law as an 
offence against the lawyers that I am now 
awaiting judgment. My lords, under those 
circumstances I shall appeal with confidence 
to the Bench for protection. I am sure, my 
lords, you will never allow me to be ar- 


But, my lords, 





raigned for one offence, and virtually pun- 
ished for another. My lords, I am not de- 
sirous of vindicating the expressions used in 
that letter in reference to the profession, any 
more than the expressions used in reference 
to the individual. My lords, I thought the 
profession had attacked me, and I wished to 
show them that there might be a blot in their 
escutcheon. I have no hesitation in saying 
that my opinion of the Bar of England in 
my cooler moments cannot be very differ- 
ent from that of any man of sense and 
study. I must, of course, recognize it as a 
very important portion of the social com- 
monwealth — one, indeed, of the lustiest 
limbs of the body politic; I know, my lords, 
to arrive at eminence in that profession re- 
quires, if not the highest, many of the 
higher qualities of our nature; that to gain 
any station there needs great industry, 
great learning, and great acuteness. I can- 
not forget that from the Bar of England 
have sprung many of our most illustrious 
statesmen, past and present; and all must 
feel, my lords, that to the Bar we owe the 
administration of justice to whose unim- 
passioned wisdom we appeal with the con- 
fidence which I do now. But, my lords, 
I have ever believed, I believe at this mo- 
ment —I see no libel in the expression of 
that belief, no want of taste under the cir- 
cumstances of the case, in expressing it even 
here —that there is in the principles on 
which the practice of the Bar is based a 
taint of arrogance, I will not say audacity, 
but of that reckless spirit which is the neces- 
sary consequence of the possession and the 
exercise of irresponsible power. 

‘“‘My lords, I am told, and have been told 
often in the course of these proceedings, 
that I have mistaken the nature of the con- 
nexion that subsists between the counsel 
and the client, and of the consequent priv- 
ileges that accrue from it. It may be so, 
but I have at least adopted that opinion 
after some literary, if not legal, research. 
The question is one indeed of great deli- 
cacy and great difficulty; it has been mooted 
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on various occasions, at various intervals, 
during our late annals; it has been discussed 
by very learned lawyers, it has been illus- 
trated by very profound antiquaries, legal 
and constitutional; has been made subject- 
matter for philosophical moralists, and even 
touched by the pleasantry of poignant wits. 
I confess that I myself have imbibed an 
opinion that it is the duty of a counsel to 
his client to assist him by all possible means, 
just or unjust, and even to commit, if ne- 
cessary, a crime for his assistance or extri- 
cation. My lords, this may be an outrage- 
ous opinion; but, my lords, it is not my 
own. Allow me to read the description of 
the duty of a counsel to his client, and by a 
great authority: ‘An advocate, by the sacred 
duty which he owes his client, knows in the 
discharge of his duty but one person in the 
world — that client and none other. 


satisfied with the fame that he has so long 
enjoyed, now deems it worthy of the im- 
mortality of his own revision, and has just 
published this description unaltered, after 
twenty years’ reflection, and with its most 
important portions printed in capital letters. 
And, my lords, I ask is there any member 
of the Bar who has had any experience, who 
has had any substantial practice, any sway 
of business — my lords, I will say more, is 
there any member of this profession, I care 
not how noble his nature or name, how serene 
his present mind or exalted his present sta- 


| tion — who can say that in the course of a 


To | 


save that client by all expedient means; | 
and to protect that client at all hazards and | 


costs to all others, and among those others 
to himself, is the highest and most unques- 
tioned of his duties; and he must not regard 


the alarm, the sufferings, the torment, the | 


destruction which he may bring upon 
any other. In the spirit of {duty he must 
go on, reckless even 
unhappily to involve his country in con- 
fusion.’ 

“Here, my lords, is a sketch, and by a 
great master; here, my lords, is the rationale 


if his fate should be | 


of the duties of an advocate, and drawn up | 


by a Lord Chancellor. In this, my lords, 


is the idea of those duties expressed, before | 


the highest tribunal of the country, by the 
Attorney-General of the Queen of England. 
According to this high authority, it is the 
duty of a counsel, for his client, even to 
commit treason. If then, my lords, I have 


erred in my estimate of the extent of these | 


duties, it cannot be said, my lords, that I 
have erred without authority. Nor can 
this be considered as the extravagance of a 
mere rhetorical ebullition. 


My lords, I read | 


this passage from an-edition of the speech | 


just published by the noble orator, who, | powerful profession.” 


long career in which this responsible power 
has been exercised, there have not been in- 
stances when the memory of its employ- 
ment has occasioned him deep regret and 
lengthened vexation? My lords, I have 
done. I leave my case with confidence to 
your merciful consideration, briefly recapitu- 
lating the points on which I have attempted 
to put myself fairly before the Bench and 
the public. As to my offence against the 
law, I throw myself on your lordships’ 
mercy; as to my offence against the indi- 
vidual, I have made him that reparation 
which a gentleman should, under the cir- 
cumstances, cheerfully offer, and with which 
a gentleman should, in my opinion, be cheer- 
fully content. I make this, my lords, not to 
avoid the consequences of my conduct, for 
right or wrong, good or bad, those conse- 
quences I am ever ready to encounter; but 
because I am anxious to soothe the feelings 
which I have unjustly injured, and evince 
my respect to the suggestions of the Bench. 
But as to my offence against the Bar, I do 
with the utmost confidence appeal to your 
lordships, however you may disapprove of 
my opinions, however objectionable, how- 
ever offensive, even however odious they 
may be to you, that you will not permit me 
to be arraigned for one offence and punished 
for another. In a word, my lords, it is to 
the Bench I look with confidence to shield 
me from the vengeance of an irritated and 
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THE STUDY OF OLD GREEK LAW 


By FREDERIC EARLE WHITAKER, Pu. D. 


HE powerful genius of the classic 

Greek in literature, philosophy, and 
art is the wonder of the modern world. In 
the realm of jurisprudence, however, not- 
withstanding the great names of Lycurgus 
and Solon; Antiphon, the master of criminal 
law; Isaeus, the expert on the law of In- 
heritance; and Demosthenes, the greatest 
orator of the legal world, Hellenic law is 
esteemed little and studied still less. The 
reason for this is not far to seek, and lies in 
the fact that Roman law has seemed to be 
the sole repository and even fountainhead 
of ancient jurisprudence. 
was not an instantaneous product, coming 
to perfection at a single bound; the roots of 
her system lay deep and reached out and 
back to the Old Hellas, her creditor in this 
as well as in those other indispensables of 
her power and glory. The laws of the 
“XII Tables” were not uninfluenced by 
Hellenic statutes, notably the Solonian laws 
of Athens. Though it has been the custom, 
following the iconoclastic tendency of some 
of our modern critics, to set aside all early 


Roman history, however firmly established | 
in the minds of the intelligent Romans of | 


late historical times, we are coming to see 


that the probabilities point to the Greek | 


origin of these basal laws of Rome. 

The first steps towards the compilation of 
this ancient code were taken in the year 
452 B.C., three hundred years after the 
founding of the city of Rome, when the 
contest between the senators and tribunes, 
representing respectively the patricians and 
plebeians, had resulted so unsatifactorily for 
the popular party that the tribunes pro- 
posed a non-partisan commission to draw 


up laws ensuring their mutual liberties. | 


The commission, consisting of Spurius Pos- 
tumius Albus, Aulus Manlius and Publius 


But Roman law | 


Sulpicius Camerinus, was dispatched to 
Greece and the Greek settlements in South- 
ern Italy, with orders to copy the laws of 
Solon, to study the statute law and legal 
customs, and in general to collect any ma- 
terials that might be of service in the com- 
pilation of the projected code (Livy, Hist., 
Book III, cap. 31). Professor Muirhead of 
the University of Edinburgh, author of one 
of the most authoritative works on Roman 
Law, has said in this connection: “It may 
well be doubted whether the embassy ever 
went so far as Athens. It was quite un- 
necessary that it should, seeing how easily 
transcripts of Greek legislation were to be 
obtained in Cumae and other Ionic colonies 
| not far from home as well as in the Greek 
settlements in Lower Italy and Sicily’ (ko- 
man Law, Edinburgh, 1886. Sect. 21, cp. 
2, “XII Tables”’). 
| In 450 B.c. the commission having re- 
| turned, the three delegates above mentioned 
were appointed on the board, as the people 
“believed that those skilled in the laws of 
foreign countries would be useful in compil- 
ing new ones at home.”’ This board, under 
the presidency of Appius Claudius, was in- 
vested with consular powers for the express 
purpose of reducing the laws to writing. 
| “In this task they had the assistance as in- 
terpreter of one Hermodorus (Cicero, Tusc. 
Disput. V 36; Strabo, p. 642; Pliny, Nat. 
Hist. XXXIV, 5, 11), whose presence seems 
to confirm the narrative of the previous 
collection of Greek material’? (Roman Law, 
Muirhead, Note p. 2). The result was the 
ten tables of the Decemviral Law, to which 
two tables were subsequently added, mak- 
ing the celebrated law of the XJJ Tables; 
and ‘‘amidst the vast heap of accumulated 
laws”’ existent in Livy’s time, this old code, 
| founded and grounded on the laws of Greece, 
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historian calls ‘‘fons omnis publici 


” 


the 
privatique juris. 

Besides, the strong probability of the 
Hellenic origin of these laws were more de- 
cisive proof wanting, it is seen in the marked 
peculiarities characteristic of the two sys- 
tems. The early Roman law, for example, 
does not appear to have possessed what we 
call a search-warrant for stolen property. 
The owner himself, as stated in the “XII 
Tables,’’ could go into the house of another 
and make search for his own, provided he 
went clad only in a loin-cloth with a plate 
in his hands — probably as a preventive of 
dishonest secretion or accusation. The same 
legal custom is referred to by Aristophanes 


in the ‘‘Clouds,’”’ where Socrates directs the 


novitiate Strepsiades to remove his clothing | 


and the candidate replies: ‘‘but I am not 
going in to search for stolen property”’ 
(Clouds, 499). Another marked correspond- 
ence to the laws in vogue in Greece is 
seen in the provision in the Roman Law 
that the conveyance following on a sale 
should not carry the property until the 
price had been paid or security given for it 
to the vendor 
close resemblance to a statement of Greek 
But there is no au- 


an enactment bearing a 





law by Theophrastus. 
thority for saying that these particular laws 
were directly borrowed. 

Examples like the above might, however, 


be further multiplied if necessary to our 


present purpose, but stronger proof is not 
wanting. The of the 
Roman jurists in the reality of the mission 
to the Greek states and the Hellenic origin 
of these basal precepts of Roman jurispru- 
dence, is an undeniable matter of fact and 
this continuous tradition, if we so name it, 
must have had a foundation in reality to 
have survived the criticism of the many 
centuries it possessed or was possessed by 
the intelligent Roman. 
terms we learn from the orator Cicero, in 
late Republican times, that there were laws 


fixed belief great 


In no uncertain 


in the Tables that were ‘“‘translata de 
Solonis fere legibus ’? — almost literal trans- | 


and this 





lations from the laws of Solon 
is so stated with reference to particular 
enactments (De Lege, II, 23 p. 59 on Table 
X). The noted advocate and learned jurist 
of imperial days, Pliny the Younger, in his 
charge to Maximus, the recently appointed 
governor of the province of Achaia, remind- 
ing him of the fact that this nation, captive 
though she was, gave laws to the Romans 
and at their request, says, ““Habe ante 
oculos hanc esse terram quae nobis miserit 
jura, quae leges non victis sed petentibus 
dederit’’ (Pliny’s Letters, Book VIII, Let. 
24, p. 174,1. 12). And finally, Gaius, the 
great Antoninian student and teacher of 
law, the discovery of whose ‘‘Commentaries”’ 
is said to have made the study of Roman 
law possible, in the quotations found in the 
Pandects, speaks of a certain law given by 
Solon to the Athenians, concerning bound- 
aries of land (Gaius, Book 4 on XII Tables 
in Dig. X, 1. 13; also XLVII, 22, 4). Such 
testimony can leave little doubt as to where 
Greece stands in the history of law, and we 
may be justified, in any event, in thinking 
there is good foundation for the story of 
the embassy to Greece. 

It is also interesting to notice in this 
connection that few of the great teachers of 
Roman law itself were Roman by birth. 
Even in the time of the great imperial ex- 
pansion of law, few great native Roman 
names are noted. The most prominent An- 
toninians were not natives of Rome but curi- 
ously enough were natives of those border- 
lands of the Greek seas where Alexander’s 
conquests carried Greek civilization and 
Greek law kept the firm foothold previously 
won. The great Julian was an African; 
Papinian, a Syrian; Ulpian from Tyre; and 
Gaius, the great commentator, to whom 
Roman legal history owes so much, was a 
Greek. The genius 
those lands in closest contact with Greek 
law is most significant. 

In concluding our consideration of the 
Greek origin of the basal code of Rome 
and the debt of the Latin to the Hellenic 


for jurisprudence of 
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system, it is to be noted that “‘nothing of 
the customary law or next to nothing was 
introduced into the ‘XII Tables’... only 
one or two of the laws ascribed to the kings 
reappeared in them. . Neither were any 
of the laws of the republic anterior to the 
‘Tables’ embodied in them. In saying, 
therefore, that for the most part the pro- 
visions of the decemviral code were of na- 
tive origin all that is meant is that they 
were the work of the decemvirs themselves, 
operating upon the hitherto unwritten law 
in the direction already indicated” (Muir- 
head, R. L. p. 99). Though the codifica- 
tion of the laws in late Roman history is 
essentially Roman and a Roman stamp was 
put on its legal inheritance, yet through the 
sister Greek came the basal precepts of the 
Roman jurisprudence. 

But until recently Greek law has not 
appeared in a codified form. The laws of 
Gortyna, in Crete, discovered in 1884, have 
furnished a partial basis for a systematic 
and unbiased consideration of the Hellenic 
legal mind as manifested in direct legisla- 
tive enactment. The lack of a code and 
commentaries on Greek jurisprudence simi- 
lar to the valuable work of Gaius in Roman 
law, noted above, has been an obstacle to 
the study of Hellenic law; for only by a 
great expenditure of time can the Greek 
law be obtained by careful study and more 
careful comparison of the statements of 
orators in actual speeches, in.cases which 
are not always clear and are often filled 
with prejudiced interpretations, adapted to 
the object uppermost at the moment in the 
mind of the partisan exponent whose sole 
desire is to win his case. A recently con- 








cluded study of the Greek law of Inheri- 
tance, so far as relates to the title of ‘‘ Adop- 
tion,’ has revealed to us the vast legal 
treasure buried in those old speeches and 
has convinced us that the tenacious toiler 
will come to a mine not only unworked but 
practically inexhaustible. 

When Rome was still herding its migra- 
tory flocks and native land meant little 
more than the limits of the people’s pastur- 
age, even then, Greece, the land where 
Reason reigned, had sought fuller comfort 
and self-sufficiency in groups greater and 
higher than those of the family; her Reason 
formed her peoples into those little city- 
states, guided by the persuasions of Law; 
and that law was no longer the command 
of the father-chief; nor the superstitious 
reverence which the altar-worship won; nor 
even the expression of a monarch’s whim; 
but the Law of the Land, which emanated 
from the people’s self, benefiting the might- 
iest because it protected the humblest. And 
so to little Hellas, as to no people before 
her day, National Law owes its origin and 
first application to human society. 

Notwithstanding, therefore, the difficulties 
involved in a satisfactory investigation of 
the principles and practice of Greek law, its 
close relation to the Roman codes as well 
as its own value as the First National Law 
in the history of the world, should lend 
interest and offer profit not only to the 
classical student and the general historian, 
but incite the jurist and student of legal 
history to a close study of the various ar- 
ticles of this system of jurisprudence. 


Woonsocket, R. I., Dec., 1904. 
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INTERNATIONAL ARBITRATION THE PRODUCT OF THE 


MODERN 


INTERNATIONAL SYSTEM 


By Hon. Hannis Taytor, LL, D. (Edin. and Dub.) 


ie the presence of a death-grapple between | 


two nations, involving a reckless sacri- 
fice of human lives almost unparalleled, 
statesmen and philanthropists are struggling 
to force the realization of a dream which has 
been haunting the world for centuries. That 
dream foreshadows no less than a perma- 
nent international tribunal armed with the 
power to take jurisdiction over every ques- 
tion, or nearly every question, that may 
disturb the peace of the family of nations, 
and to enforce its decrees under the author- 
ity of treaties conceding the right of com- 
pulsory arbitration. Since the founding of 
the existing international system a series 
of efforts have been made in that direction 
with results always discouraging until the 
growing sense of humanity developed in 
our time prompted movements which have 
resulted in actual and practical advances. 
It does seem as if the time is at hand when 
the family of nations, armed with an inter- 
national organization more complete than 
ever before, is to become strong enough 
and resolute enough to preserve, through 
moral means, its own peace and order. 


THE MEDIEVAL EMPIRE AS AN INTER- 


NATIONAL POWER. 


Before the existing state system of Europe 
was born, the separate nationalities com- 
posing it, which arose out of the wreck of 
the empire of Charles the Great, had passed 
through a long childhood under the protect- 
ing wings of an institution that illustrated 
for centuries the enduring power of a poli- 
tical theory. That institution was known 
as the Holy Roman or Medieval Empire, 
which rested upon the magnificent notion 
of a vast Christian monarchy whose sway 





was absolutely universal. The chiefs of 
that comprehensive society were the Roman 
Emperor and the Roman pontiff — the one 
standing at its head in its temporal charac- 
ter as an empire, the other standing at its 
head in its spiritual character as a church. 
Finally after the Pope established his ju- 
dicial supremacy over the Emperor, the 
theory was that all Christian princes stood 
to the Roman pontiff as great vassals to a 
supreme lord of suzerain; and as such 
suzerain the pope claimed the right to act 
as supreme judge in all grave affairs of his 
vassals, whether national or international. 
Thus, for centuries, the medieval empire 
stood forth as the one bond of cohesion, 
holding Europe together under the spell of 
a theory that assumed to provide a com- 
plete system of international justice, and a 
supreme tribunal adequate for the settle- 
ment of all controversies that could pos- 
sibly arise between Christian nations. No 
matter whether the medieval empire was a 
theory or an institution the fact remains 
that until the splendid conception of a 
united Christendom it embodied was wrecked 
in the storm of the Reformation, it did 
what it could to secure to the world the 
for which the advanced 
international arbitration 


conditions most 


advocates of are 


now striving. 


CREATION OF THE MODERN 
SYSTEM. 


INTERNATIONAL 


The great earthquake that began in Ger- 
many struck at the root of the theory by 
which the medieval empire had been created 
and upheld —the theory that all Christen- 
dom consisted of a single body of the faithful 
held together under the dominion of the 
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eternal city ruling through her spiritual 
head, the bishop of Rome, and through her 
When that 
ancient and imposing theory was rejected, 
nations were con- 
for them to 


temporal head, the emperor. 


sO tar as 


the Teutonic 
cerned, it became necessary 
establish some common superior to whom 
bow without a loss of dignity. 
was that an epoch-making man 
Hugo Grotius, the founder of 
of international law. 


all could 
Then it 
came forth, 
the modern system 
He became imbued with the dominant idea 
of his age which was that nature herself is 
a law-giver. As such he placed her upon 
the vacant Imperial throne, and then under- 
took to interpret her mandates to nations 


The 


are, 


who would admit no other superior. 
corner stones of the system 
first, that each state or nation is sovereign 
and independent, and as such coequal with 
all the rest; second, that territory and juris- 
Having thus es- 


Grotian 


diction are coextensive. 
tablished a common basis of equality, the 
difficultv that remained was how to subject 
sovereign states, through their own voli- 
tion, to the yoke of legality. For. centuries 
the family of nations, thus created, has been 


striving to solve that knotty problem 
through concerted action, in diplomatic 
congresses and conferences, and through 
treaties and conventions. 

THE CONCERT OF EUROPE. 


liplomatic congress in which 
Europe ever as- 


The frst 
the states of 
sembled was that which concluded, in 1648, 
Peace of Westphalia, whereby 
had convulsed Germany 


sovereign 


the famous 
the 
for 

closed at the 
War, in the two treaties signed at Miinster 
and Osnabriick. 
bodied a general settlement that survived 
without a break as the basis of the public 
law of Europe down to the French Revolu- 


conflict that 
than a century 
end of the Thirty Years’ 


was definitely 


more 


underlying motive of that settle- 


tion. The 
ment was the creating of such a concert of 
action between the greater states as would 





In those treaties was em- | 


preserve what has since been known as the 
balance of power. According to the Gro- 
tian theory, which the Peace of Westphalia 
frankly recognized, all states, great and 
small, are, as territorial sovereigns, co- 
equal before the law of nations. Within its 
own territory each is supreme; territory and 
jurisdiction are co-extensive. And yet, de- 
spite those plain provisions of the written 
code, there has grown up alongside of it a 
set of tacit understandings which have sub- 
ordinated the legal rights of the theoreti- 
cally equal European states to a higher law 
upon whose authority rests the primacy or 
overlordship vested in the powers that now 
constitute the Concert of Europe. That 
primacy or overlordship, gradually devel- 
oped outside of the written treaty law since 
the Peace of Westphalia, represents the 
common superior which actually succeeded 
to the place made vacant by the collapse of 
the medieval empire as an international 
power. With the advent of the eighteenth 
century the European Concert — made up, 
in the main, prior to that time, of France, 
Spain, Austria, Sweden, Holland, and Eng- 
land — was widened by the addition of new 
elements that entirely changed the politics 
of the world. Such elements were repre- 
sented by the new empire of Russia, built 
up in the north by the genius of Peter the 
Great and Catherine; by the powerful and 
independent kingdom of Prussia, lifted from 
a secondary place in the German Empire 
by the military ambition of Frederick IT; 
and by the colonial possessions of Great 
sritain, France, Spain, Portugal and Hol- 
land in the continents of America and Asia, 
and in the eastern and western isles. The 
famous Peace of Paris, signed in 1763 by 
the four powers first named, for the purpose 
of concluding the world-wide contest, made 
possible by reason of their colonial domin- 
ions, marked a transition from a condition 
of things in which the relative weight of 
European states had depended entirely upon 
their possessions within Europe itself. The 
world had learned already that wars begun 
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within the limits of Europe might have to 
be fought out upon the banks of the Ganges 
and the St. Lawrence. Before the American 
Revolution ended, the of the 
United States, which under the Articles of 


Congress 


Confederation 
all international questions, professed, in the 


possessed jurisdiction over 


ordinance of December 14, 1781, obedience 
to the of nations ‘‘according to the 
general usages of When the 
torch thus lighted in the West was passed 
on to those who kindled the fires of the 
French Revolution, the Concert of Europe 
reassembled in order to apply to the internal 


law 
Europe.”’ 


affairs of France the same principles of in- 
tervention which it had so recently applied 
with deadly effect in the case of Poland. 
Interference was justified by the declaration 
that 
were endangered by revolutionary principles 
that threatened to extend from France to 
To prevent that result 


monarchical institutions everywhere 


all other countries. 
the Concert undertook to intervene upon a 
vast scale, and in the end the intervention 
was successful. Napoleon was crushed and 
the throne of France restored to the House 
of Bourbon. But before the end came the 
ancient diplomatic fabric of Europe was 
shattered. Old landmarks were swept away ; 
many of the smaller states were annihilated 
and some new ones created. The mighty 
task of reconstruction thus made necessary 
was committed to the famous congress that 
assembled at Vienna in November, 1815, 
the most important diplomatic body that 
had met since the Peace of Westphalia, a 
body that relaid the foundations of public 
Europe a period of 
for forty 


law and restored to 


repose not seriously disturbed 


years. 
HUMANITY. 


THE ERA OF 


Before that period of repose ended the 
morning light of a new era broke upon the 


world, an era whose Christian spirit of hu- 


manity boldly proclaimed its purposes to 
be, first, the prevention, when possible, of | 
all wars through the good offices of inter- 
greatest 


national arbitration; second, the 


possible mitigation of the horrors of war, 
after the means of conciliation have proven 
ineffectual. A notable and practicable be- 
ginning was made when the plenipotentia- 
ries who concluded the Paris of 
1856 were given to understand that the 


Peace of 
time had come when the increasing outcry 
for the introduction of greater humanity 
into the rules and practices of war could be 
disregarded no longer. In obedience to that 
demand the question of the maritime rights 
of belligerents and neutrals was formally 
presented to the Congress, and the result 
was the Declaration of Paris, a protocol 
signed April 16 by all the parties represented, 
and subsequently adopted as a part of the 
public law of the world by all powers ex- 
cept the United States, Spain, and Mexico. 
The first great step thus taken was soon 
followed by the epoch-making act of Presi- 
dent Lincoln, who, in 1863, requested Prof. 
Francis Lieber of Columbia University, N.Y., 
a famous publicist, to undertake the no less 
novel than human task of codifying the 
laws of war. The fruit of that effort was 
promulgated by the War Department in 
General Order No. 100 for the government 
of the Armies of the United States in the 
Field, a code which has profoundly influ- 
enced all subsequent manuals issued for the 
guidance of their armies by the European 
states, a code which certainly suggested to 
the eminent Swiss jurist Bluntschili his codi- 
fication of the laws of war. But while it is 
a pleasure to every true American to con- 
cede all honor to the immortal Lincoln for 
this initial attempt to mitigate, in theory 
at least, the horrors of war, we must not 
forget the glory due to a great Virginian for 
the issuance a famous military order 
which notably diminished the horrors of 


of 
war in actual practice. I refer to General 
Order No. 73, issued by General Robert E. 
Lee from the Headquarters of the Army of 
Northern Virginia, at Chambersburg, Pa., 
June 27, 1863, in which he exhorted his 
troops to “have in keeping the vet unsullied 
reputation of the army, and that the duties 
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exacted of us by civilization and Christian- 
ity are not less obligatory in the country of 
the enemy than in ourown. The command- 
ing general therefore earnestly exhorts the 
troops to abstain with most scrupulous care 
from unnecessary or wanton injury to pri- 
rate property,” and he enjoined upon all 
officers to ‘“‘arrest and bring to summary 
punishment all who shall in any way offend 
against the orders on this subject.’”’ Even 
fences and growing crops were protected 
under that order which for the first time in 
the world’s history declared ‘‘that the du- 
ties exacted of us by civilization and Chris- 
tianity are no less obligatory in the country 
of the enemy than in our own.’’ What an 
epitaph for a great Christian soldier! In 
the vear that followed President Lincoln’s 
order, whose fruit was the Lieber war code, 
met the famous body composed of the rep- 
resentatives of the fourteen states who 
signed, on August 22, 1864, the Convention 
of Geneva, regulating the treatment of the 
sick and wounded, and neutralizing all per- 
sons and things employed in their service, 
such as surgeons, chaplains, nurses, hospi- 
tals, and ambulances, provided such persons 
and things are distinguished by that sacred 
badge which has now become the proudest 
device in the heraldry of humanity — the 
red cross of Nothing could be 
more romantic than the circumstances out 
of which that great movement grew. It 
was the work of two citizens of Geneva — 
Dunant, a physician who published a start- 
ling story that thrilled all Europe of what 
he had seen in the hospitals on the battle- 
field of Solferino, and Moynier, his friend, 
who conceived the idea of “‘neutralizing the 
sick wagons.” Not long ago a lover of his 
kind left behind him a will in which he pro- 
vided that out of his estate 100,000 francs 
should be awarded annually, by a committee, 
to that one who had done most for the good 
of humanity. When this committee de- 
termined that the name of Dunant, then 
nearly ninety years of age, should be in- 


Geneva. 


scribed among those who had loved best 





their fellow men, where do you suppose they 
found him? I amashamed to tell you. In 
a poor-huuse near his native city of Geneva! 

In order to revise and extend the original 
provisions of the convention of 1864 an- 
other was signed at Geneva in 1868, but 
never ratified, whose Additional Articles, in- 
cluding the neutralization of hospital ships, 
relate chiefly, though not exclusively, to 
warfare at sea. Less than two months 
thereafter a Military Commission at St. 
Petersburg, delegates from 
seventeen states, including representatives 
from Persia and Turkey, agreed as between 
themselves ‘‘to renounce the employment 
of any projectile, on land or seas of a weight 
grammes (fourteen 

be explosible or 


composed of 


hundred 

ounces), which should 
loaded with fulminating or inflammable ma- 
terials.”’ In the declaration then made it 
was said that the object of the use of weap- 
ons in war is “‘to disable the greatest possi- 
ble number of men, that this object would 
be exceeded by the employment of arms 
which needlessly aggravate the sufferings of 
disabled men, or render their death inevit- 
able, and that the employment of such arms 
would therefore be contrary to the laws of 
humanity.’’ In 1874 met the Conference of 
Brussels, in which appeared the representa- 
tives of all the European powers of any 
importance, in the hope of bringing about 
the adoption by all civilized states of a 
common code for the regulation of warfare 
on land. As the delegates were not pleni- 
potentiaries, the Conference was purely con- 
sultative; and the outcome was a series of 
articles embodied in a Declaration which 
remained as the basis for further negotia- 
tions between the governments concerned. 
In 1877 met the Conference of Constanti- 
nople which vainly endeavored to obtain 
from the Porte guarantees for the better 
government of its Christian subjects; in 
1884-85, the West African Conference of 
Berlin, whose purpose was to regulate the 
affairs of that region, including the bounda- 
ries and independence of the Congo Free 
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State; and in 1890, the Conference of Brus- 
sels, which resulted in the Final Act for the 
suppression of the African slave trade. 


PEACE CONFERENCE AT THE HAGUE, 1899. 


Such were the path-breaking efforts which 
cleared the way for the meeting of the 
great Peace Conference that assembled at 
The Hague on the 18th of May, 1899, the 
year after the death of the mighty Bismarck 
whose warlike policy, through which France 
was humiliated and Germany consolidated, 
had converted the Continent of Europe into 
a military camp, in which each nation was 
vying with the other to build up vast 
armies and navies as an intolerable burden 
to all. 
tion of things the Czar of Russia issued an 


In the hope of relieving that condi- 


invitation which was answered by a hundred 
delegates from twenty-six powers — twenty 
European, four Asiatic, and two American: 
At a very early stage in the proceedings of 
an assembly called by the chief of the great 
empire of the east of Europe, the first 
plenipotentiary of the great empire of the 
west, Sir Julian Pauncefote, formally pro- 
posed, in a remarkable memotre, the ques- 
tion of the creation of a permanent tribunal 
of arbitration. The delegates of the United 
States submitted at the same time a similar 
proposition, expressing the desire that ar- 
bitration might become a nominal method 
of adjusting international controversies. 
While the delegates of the German empire 
objected, and no doubt wisely at that time, 
to obligatory arbitration as a step too far 
in advance of existing conditions, they sub- 
sequently expressed the cordial adherence 
of Germany to a voluntary international 
court, Prof. Zorn declaring that his govern- 
ment ‘‘fully recognized the importance and 
grandeur of the new institution.’’ In the 
original scheme submitted by Russia at 
The Hague, it was proposed that, “ Arbi- 
tration shall be obligatory in the following 
cases, so far as they do not affect vital 
interests or the national honor of the con- 
tracting states.”” In that category were in- 











cluded differences regarding pecuniary dam- 
ages suffered by a state or its citizens; and 
the interpretation or application of treaties 
upon certain designated subjects. But, after 
objection had been made to a part of the 
Russian scheme by the delegates of the 
United States, it was rejected as a whole 
upon a motion made by a delegate of the 
German empire. battle at The 
Hague in favor of compulsory arbitration 


a 
Thus the 


was wholly lost; there was an unwillingness 
to concede it even when limited to the settle- 
ment of rights purely legal, as contra-dis- 
tinguished from such as 
The first battle in favor of compulsory 


are purely politi- 
cal. 
arbitration within those limits was destined 
to be won upon the soil of the New World. 
THE PAN-AMERICAN OF 


CONFERENCE IQOI-2. 


The Czar’s invitations were limited to those 
countries having diplomatic representatives 
at St. Petersburg. And 
came from the Central and South American 
The only American powers pres- 


so no delegates 
republics. 
ent were the United States of America and 
And yet when President McKinley, 
1899, de- 


Mexico. 
in his message to Congress in 
clared it expedient that the several Ameri- 
can republics, constituting the International 
Union, should hold another conference, they 
promptly assembled in the City of Mexico, 
in October, 1901, not only to approve of 
what had been done at The Hague, and 
secure into its conventions as 
signatory powers, but to take a step in 
advance of its proceedings respecting ar- 
bitration. Russia’s limited proposal which 
failed at The Hague was revived in sub- 
stance in the Second Pan-American Conier- 
ence in the following form: “‘It is now pro- 
posed to submit such cases to The Hague 
tribunal in accordance with the tendencies 
of which this assembly has given such 
unanimous evidence.’’ Under the terms of 
Article 1, it is provided that: ‘The high 
contracting parties agree to submit to ar- 
bitration all claims for pecuniary loss or 
damage, which may be presented by their 


admission 
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respective citizens and which, in accordance 
with international law, can be submitted 
through diplomatic channels and can not 
amicably be adjusted through such channels, 
provided such claims exceed the sum of ten 
thousand dollars in gold; and provided, 


further, that such claimants shall not have | 


voluntarily served or aided, subsequently to 
the ratification of this protocol, the enemies 
of the government against which the claim 
is presented.’”” Such was the unanimous 





agreement assented to by the representa- | 
tives of the United States of America, of | 
the United States of Brazil, of the United | 


States of Mexico, of the United States of | 


Venezuela, and of the republics of Argentine, 
Bolivia, Chile, Colombia, Costa Rica, Ecua- 
dor, Guatemala, Hayti, Paraguay, Peru, 
Salvador, and Uruguay. At the close of 
the Conference the Mexican minister for 
foreign affairs declared that it had ended 
in triumph. To employ his own words: 
“‘That triumph is undoubtedly the unani- 
mous agreement of all the delegates, in 
spite of their apparent radical divergence as 
to the application of that great principle, 
to submit for settlement to the permanent 
arbitration court of The Hague all contro- 
versies that may arise among the govern- 
ments of America due to the claims of 
private individuals for indemnities and 
damages. As those claims, at least in 
America, and in cases where powerful na- 
tions are involved, are without question the 
most frequent source of international con- 
troversies, the importance of this achieve- 
ment can not be doubted.” Although little 
progress has been made towards the ratifi- 
cation of these arbitration treaties signed at 
the Pan-American Conference, the fact re- 
mains that they were unanimously approved 
by the delegates. But what is more to the 
point the first treaty of obligatory arbitra- 
tion actually concluded was made in 1902 
between two of the South American repub- 
lies, Chile and the Argentine, who, after dis- 
banding their armies and reducing their 
navies by a sale of a number of their battle- 





ships, crowned the noble work by erecting 
on the highest peak of the Andes which 
marks their international boundary, long a 
subject of angry controversy, a statue of 
the Christ, the Prince of Peace. 


ANGLO-FRENCH TREATY OF 1903 AS A 
STANDARD FOR IMITATION. 


The most signal support, however, which 
The Hague court has so far received has 
been drawn, during the last year and a half, 
from the treaties of obligatory arbitration 
signed by Great Britain and France, France 
and Italy, Great Britain and Italy, Holland 
and Denmark, Great Britain and Spain, 
France and Spain, and France and Holland, 
entered into under Article XIX of The 
Hague Arbitration Convention, which pro- 
vided that any of the signatory powers may 
make ‘‘ New agreements, general or special, 
with a view of extending the obligation to 
submit controversies to arbitration, to all 
cases which they consider suitable for such 
submission.’’ Most notable is the fact that 
the treaty between Holland and Denmark 
is without limitations. Article I boldly pro- 
vides that ‘““The High Contracting Powers 
undertake to submit to the Permanent 
Court of Arbitration all mutual differences 
and disputes that can not be solved by 
means of a diplomatic channel.’”’ The other 
treaties reserve questions of vital interest 
and honor, whatever they may be. On 
that basis was made the treaty between 
Great Britain and France on the 14th of 
October, 1903, after one of the most re- 
markable campaigns in the history of social 
progress. After a canvass conducted by 
Dr. Thomas Barclay and others, before all 
the important boards of trade and cham- 
bers of commerce in both countries, nearly 
three hundred of them voted resolutions in 
favor of the treaty. The American Confer- 
ence of International Arbitration is now 
appealing to the people of the United States 
in support of the treaties of arbitratino 
being negotiated by this Government with 
France, Germany, Great Britain, Mexico, 
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and various other powers. While the terms 
of these treaties have not yet been made 
public, it is authoritatively stated that they 
are substantially the same as the arbitra- 
tion treaty of 1903 between Great Britain 
and France. 


SPECIAL DUTY OF THE UNITED STATES TO 


AID THE MOVEMENT. 

I can not doubt that it is the present 
paramount duty of the people of the United 
States to give to this movement in favor of 
limited compulsory arbitration, now at a 
critical stage, the entire weight of their 
moral influence. That something we call 
destiny was not acting blindly when it 
planted this great Republic here in isola- 
tion, midway between Europe and Asia, so 
that it might become the most independent 
and therefore the most potential arbitrating 
power in the world. The high place to 
which we have now attained, from small 
beginnings, has been reached through two 
stages of growth. When we signed the 
treaty of peace of 1783 with Great Britain 
our position in the world was hopeful but 
not commanding. Our rise did not really 
begin until the wisest and strongest Ameri- 
can expansionist, casting aside the weakest 
of all constitutional quibbles, added Louisi- 
ana to our domain, thereby securing the 
ultimate control of this continent and free- 
dom from complications with European 
powers. If that step had not been taken 
we should have been in no position to defy 
the Holy Alliance when, in 1822-3, it re- 
solved to dispute our primacy in the New 
World. For the second time the great Vir- 
ginia expansionist came forth, and from his 
library at Monticello he sent out a defini- 
tion of our new position in the family of 
nations, and that definition was labeled 
with the name of Mr. Munroe. Mr. Jeffer- 
son did more than all other men combined 
to establish the supremacy of this republic 
in the affairs of this hemisphere. Andrew 








Johnson and Mr. Seward did something 
when at the end of our civil war they in- 
vited France to retire hurriedly from the 
soil of Mexico. President Cleveland did far 
more when he notified the greatest of the 
world powers, in the affair of Venezuela, 
that the arbitrating power of the United 
States in this hemisphere is absolute and 
irrevocable. When Great Britain, in a just 
and wise spirit accepted that conclusion, 
the foundations were laid for that stronger 
and better understanding which now, thank 
God, unites the two great branches of the 
English speaking people in a moral alliance 
for the good of humanity. The results of 
the Spanish-American war have extended 
our influence beyond the affairs of this hem- 
isphere; they have brought to us invaluable 
possessions in the eastern and the western 
isles. We have advanced to a position of 
commanding influence in the family of na- 
tions. Let us make no mistake; let us in- 
dulge in no self-deception. This aggressive 
and rapidly growing nationality is neither 
cowardly nor incompetent. It does not pro- 
pose to retreat; it not propose to 
shrink from the discharge of any of the high 
duties that destiny has put upon us. Let 
us remember one thing so clearly illustrated 
by the politics of the British Empire. In 
the conduct of our foreign affairs, let us 
hush all local differences, and stand shoul- 
der to shoulder when we are called upon to 
deal with foreign nations. To that extent 
at least, let us resolve to be non-partisan 
and non-sectional. When a great Secretary 
of State, like the Hon. John Hay, wise, pa- 
triotic, tolerant, just to all men, is pressing 
forward some great measure like this for 
the common good of all mankind, let us 
not stop to inquire whether he is a demo- 
crat or a republican. Let it suffice for 
us to know that he is an American. 


does 


WasuincTon, D.C., Dec., 1904. 
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ALTHOUGH much has been written regarding 
the work of Governor Folk of Missouri, we be- 
lieve it has remained for Mr. Bellairs to pub- 
lish in this number the first study of his career 
from a legal point of view. Mr. Bellairs was 
born in 1870 and is one of the many who have 
applied the results of their study of the law in 
the pursuit of other occupations. Though a 
law student he has never stood for the bar and 
has been a journalist for many years, for most 
of the time connected with the St. Louis Chron- 
ticle. During the war with Spain he was in 
Cuba as correspondent for the Scripps-McRae 
league, an association which controls many of 
the leading journals of this country. His spe- 
cial work for the Chronicle has been reporting 
the court news. In that capacity he reported 
all Grand Jury investigations and the trials of 
the boodlers and came in close personal con- 
tact with the subject of his article. 


Travis HARVARD WHITNEY is another ex- 
ample of the man 
trained in the law 
who has found his 
vocation in another 
field. Mr. Whitney 
was born in 1875 in 
Kansas and gradu- 
ated from Harvard 
College in 1900 and 
Harvard Law School 
in 1903. Even be- 
fore his graduation 
he had rendered ser- 
vice to the cause of 
municipal reform 





Travis HARVAKD WHITNEY 





under the directions of the Citizens’ Union 
of New York City, and in July, 1903, was 
appointed assistant secretary of that organ- 
ization. In that office he served in the last 
Lowcampaign and since then has been especially 
assigned to the legislative work which he so 
graphically describes. 


WILLIAM REYNOLDS VANCE, who writes in 
this number regard- 
ing ‘‘ Federal Contral .. 
of Insurance Corpor- 
ations,” is a native 
of Kentucky and was 
educated at private 
schools in Shelbyville 
and at Washington 
and Lee University, 
where he received the 
degrees of Ph. D. in 
1895 and LL.B. in 
1897. After practis- 
ing for a short time 
at Louisville, he ac- 
cepted a professorship in the department of 
law in Washington and Lee University and in 
1902 became its dean. In 1903 he was elected 
professor of law at Columbian University (now 
George Washington University), Washington, 
D.C. He has made an especial study of 
the law of insurance, is a member of the com- 
mittee on insurance of the American Bar Asso- 
ciation, and the author of an authoritative text 
book which has recently been published on that 
subject. 





WILt1AM ReEyNoLps VANCE 


Amipst the hurry of modern practice it is 
pleasant to find that the zeal of patient schol- 
arship is not lacking in the law, and that the 


' material for proper comparative study of the 


broader phases of jurisprudence is being gath- 
ered by investigators of ancient law. While 
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much has been accomplished in the study of 
the laws of Rome, as is pointed out in 
Mr. Whittaker’s arti- 
cle in this number, 
the field of old Greek 
law has been but lit- 
tle explored. Mr. 
Whittaker has de- 
voted most of his 
life to the study and 
teaching of the clas- 
sics at Brown Univer- 
sity and at Kenyon 
College. In his study 
of Greek institutions 
while 





he was _ led, 


FrepERIC EARLE WHITAKER 


preparing for his doc- 
tor’s degree, to investigate the Greek Law of 
inheritance. 
original Greek sources 


After several years’ work in the 
incidental com- 
Roman Law and the modern 
codes, he has just completed a work on ‘‘The 


” 


with 
parisons with 


Legal Fiction of Adoption in Ancient Greece, 
which is one of the first attempts at a scien- 
tific treatise on the jurisprudence of a race 
whose guidance into so many other fields has 
been the subject of much fruitful investiga- 
tion. 

WE are fortunate in presenting in this issue 
an address delivered by the Hon. Hannis Tay- 
lor before the West Virginia Bar Association 
last December on ‘‘ International Arbitration.” 
Mr. Taylor is well known to students of history 


The daily press has contained of late dis- 
cussions of the supposed abolishment of the 
Grand Jury in Minnesota and statements that 
a bill for that purpose was to be introduced in 
the Illinois legislature. Besides these indi- 
cations of discontent with our Grand Jury 
system there have criticisms of our 
methods of trial by petty juries, and after the 
repeated delays in the Patterson trial, the 
proposition was renewed in New York to 
abolish the requirement of a unanimous ver- 
dict. It remained, however, for the press of 


been 


Boston to raise the most startling criticism of ° 


a verdict in the comments made upon the 
conviction of Tucker for the mysterious Page 











as the author of one of the ablest works on the 
English Constitution, a book 
used in the leading 
universitiesof Amer- 
icaand Great Britain 
and has been adopt- 
ed as a text book by 
the University of 
Dublin in preference 


which is 


tothe English works. 
He has more recent- 
ly published a treat- 
ise on International 
Public which 
has been character- 
best 
American work since 


Law 


ized as the 





Hon. Hannis TAYLOR 


Wheaton’s, and is 

about to publish an exhaustive treatise to be 
entitled ‘‘ Jurisdiction and Procedure of the Su- 
preme Court of the United States.”” Mr. Tay- 
lor is a Southerner by birth and training who 
has rendered eminent service to our country, 
not only as a scholar but as a man of affairs. 
He represented the United States before the 
Alaskan Boundary Commission and is at pres- 
ent special counsel for the Spanish Treaty 
Claims Commission. From 1893 to 1898 he 
served as our minister plenipotentiary to 
Spain. At a special graduation ceremonial of 
the University of Edinburgh last summer the 
degree of LL.D. was conferred on him. Mr. 
Taylor is professor of international law at 
George Washington University. 


murder. Those who followed the newspaper 
reports of the evidence seem to have been 
greatly surprised at the verdict and editorials 
have boldly declared that a great injustice has 
been done. These signs of discontent with 
our jury system are symptomatic of the im- 
patience with the technicalities of the law 
which was so well illustrated in Dean Bige- 
low’s article in our last number. The dis- 
cussion of these proposed changes, as well as 
an account of the Tucker case by an eye wit- 
ness, should be, therefore, of interest to the 
profession, and we are glad to announce that 
these articles have been promised for our next 
number. 
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CURRENT LEGAL ARTICLES 


This department represents a selection of the most important leading articles in all the English and American legal periodicals of the pre- 


ceding month 


The space devoted to a summary does not always represent the relative importance of the article, for essays of the most per- 


manent value are usually so condensed in style that further abbreviation is impracticable. 


AGENCY (Liability of Principal in Contract) 

UnpeER the title of ‘“Agency by Estoppel,”’ 
Walter W. Cook in the January Columbia Law 
Review (Vol. v, p. 36) criticises what he states 
to be the ‘‘new view which seems to be gaining 
acceptance,” that the liability of the principal 
in case of apparent as distinguished from real 
authority so-called, is an application of the 
doctrine of estoppel by misrepresentation. 
In opposition to this he contends that there 
is ‘‘a true contractual liability as well where 
the authority of the agent is only apparent as 
where it is real.’”’ ‘It is fundamental in the 
Jaw of contracts that a person is bound not 
by his real but by his manifested intention. 
It results from this that contracts often arise 
where there has been no mutual assent, no 
meeting of the minds of the parties in fact.” 
‘‘One may manifest his intention not only by 
his own words or acts, but also through the 
words and acts of another.” The analogy of 
the formation of a contract by correspondence 
is relied upon by the author. He says that 
the advocates of the theory of estoppel must 
assert that there is a distinction between man- 
ifesting intention through a letter and through 
another human being on the ground that in 
the latter case the ‘‘agent exercises discre- 
tionary power.” But this discretionary power 
also exists in the case of real authority. 

“It is submitted, therefore, that the only 
difference between real authority and appar- 
ent authority is that in the case of the former 
there is a meeting of the minds in fact as well 
as in law, 7.e., the principal is bound and in- 
tends to be bound, whereas in the latter there 
is a meeting of the minds in law but not in 
fact, i.e., the principal is bound although he 
does not intend to be bound.” 


AGENCY (Master and Servant. Liability for Acts 
of Stranger Assisting Servant) 


A VALUABLE discussion of a department of 
the law of master and servant which had pre- 





viously not been carefully analyzed, appears 
in the Michigan Law Review for January, (Vol. 
iii, p. 198), entitled ‘‘The Liability of the Mas- 
ter to Third Persons for the Negligence of a 
Stranger Assisting His Servant,’ by Floyd R. 
Mechem. 


ASSOCIATIONS (Transfer of shares in Partnerships 
and Corporations) 


CHARLES WHARTON PEPPER contributes to 
the December number of the American Law 
Register (Vol. lii, p. 737), a discussion of the 
law relating to ‘‘The Transfer of Interests in 
Associations,” which is probably the most 
valuable contribution to the literature of the 
month. He states in a note that it is a pre- 
liminary study in a chapter on the work of the 
law of the associations and in it he discusses 
transfer of interests in partnership associa- 
tions as well as that of shares in corporations. 

The article is to be continued. 


CODIFICATION (German Code) 

It is interesting in view of our present at- 
tempts at codification of special departments 
of the law through uniform state legislation, to 
learn from the article on ‘‘ The Making of the 
German Civil Code,” contributed by A. Pearce 
Higgins to the Journal of the Society of Com- 
parative Legislation (N.S. No. 13, p. 95), that 
the way was paved for the movement for the 
drafting of the recently adopted German Code 
by a series of uniform codifications of special 
subjects enacted by the separate German 
States prior to the present union. The pres- 
ent code is founded upon a draft which was a 
result of seventeen years of labor by a com- 
mission appointed in 1874. Their work was 
criticised as too academic, and in 1890 a new 
commission began to revise it. This was com- 
pleted in January, 1896. This draft was sub- 
mitted to a committee by the Reichstag, after 
which, by skillful handling it was finally passed 
to take effect January ist, 1900. Of the 
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broader aspects of the enactment the author 
says, ‘‘the codes of Justinian and Napoleon 
which have exerted such tremendous influence 
on the world were produced under the direc- 
tion and at the commands of despotic rulers. 
The German Code, however, is the result of a 
great national desire for unity which was an 
outcome of the Napoleonic wars.”’ 

“The German code is, in fact, a striking 
illustration of the effect of idealism in politics. 
It was rendered possible only by the passionate 
devotion to a great ideal which permeated all 
the masses of the Empire, who had passed a 
code long before the code received the official 
sanction of the Legislature. The 
making of the code is a standing object-lesson 


Imperial 


to all States that are looking forward in the 
future to a codification, and the 
Germans may well be proud of the labors 
which for twenty-two years were devoted to 
Finis opus coronat, and the 
end was the production of ‘the most carefully 
considered statement of a nation’s laws that 


scheme of 


its consideration. 


yo” 


the world has ever seen. 


CODIFICATION (Porto Rican Code) 

THE study of the Porto Rican Code by 
Joseph H. Drake, entitled ‘‘The Old Roman 
Law and a Modern American Code,”’ 
tinued in the Michigan Law Review of Janu- 
ary (Vol. iii, p. 185). 

‘‘From the comparison, on the one hand, of 
the old Roman law with its modern descend- 
ant, and, on the other, of the modern Roman- 


is con- 


In conclusion he says: 


Spanish Code with the Anglo-Saxon system, 
we may note that the tendency in the late con- 
tinental Roman Code seems to be in the direc- 
return to the classic model. The 
most important differences between the Span- 
ish Civil Code and the Code Napoléon, in mat- 
ters of classification, at least, are shown in the 
greater likeness of the Spanish Code to the in- 
stitutional treatises of Gaius and Justinian.” 


tion of a 


‘*The comparison of the Spanish Code with the 
Porto Rican shows in the first place a consid- 
erable diminution in bulk.’ ‘The subtrac- 
tions are, in the main, from the provisions in 
regard to marriage, legitimacy of children, and 
the law of guardian and ward; together with 
the omission of all distinctions between Span- 
iards and non-Spaniards. 
are in the long corporation act, taken from 


The main additions 


BAG 


State laws on the subject, and in the more 
elaborate provisions as to the effect of ab- 
sence, taken from the Louisiana Code. We 
find the variations between the Spanish and 
the American Codes in those branches of law 
most affected by the play of emotion; namely, 
in the law of husband and wife, and parent and 
child.”” ‘‘The main addition to the Porto 
Rican Code, on the juristic person, reflects 
faithfully the spirit of the present day which 
is giving to the corporate personality perhaps 
more attention than to any other legal insti- 
tution. 

“One of the practical suggestions of the 
study of this codification to a student and 
teacher of law, is the possibility that some 
modern Blackstone, as gifted as his great pre- 
decessor, may some day give us a new institu- 
tional treatise on law. 
fication or no codification has resolved itself 
of late years — after our not too flattering 
practical successes with codes — into a peda- 


The question of codi- 


gogical question rather than one of practical 
the Such a 
must present in the 
essential principles of modern law, and it 


application of law in courts. 


treatise succinct form 
would seem that no more efficient working 
model for such a book on the institutes of law 
can be found than one of our modern Ameri- 
can codes based on the old Roman law. - The 
improvements on the Code Napoléon made by 
the Spanish legalists, in El Codigo Civil Es- 
pafol, are mainly in the line of a return to 
Gaius, and the successful adaption of this code 
to a modern American territory shows that 
the fundamental principles of world law may 
now be stated lucidly and in moderate com- 
pass.” 


CODIFICATION (See Suretyship and Conflict 
of Laws) 


CONFLICT OF LAWS (Foreign Judgments) 

Tue address of Mr. Justice Kennedy of the 
English High Court before the St. Louis Con- 
gress, on the ‘‘Recognition of Foreign Judg- 
ments,”’ is printed in the Journal of the Society 
of Comparative Legislation (N. S. No. 13, p. 
106). It is an interesting statement of the 
importance of international uniformity in this 
department of law, and contains valuable sug- 
gestions as to how it might be attained. 
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CONSTITUTIONAL LAW (Presidential Succession 
Act) 

Tuat the undoubted intention of Congress in 
enacting the Presidential Succession Act of 
1886, to remove every difficulty which could 
have arisen under the old law, was not effec- 
tuated, is the attitude of Hon. Charles S. 
Hamlin in an article, entitled ‘‘The Presiden- 
tial Succession Act of 1886,” in the January 
Harvard Law Review, (Vol. xviii, p. 182). 
By an examination of the proceedings of the 
constitutional convention he shows that ‘‘the 
framers of the Constitution did not intend that 
the acting President should necessarily serve 
for the balance of the unexpired term; on the 
contrary, they so drafted the Constitution 
that an intermediate President 
could be held.” That this interpretation is 
correct has, however, been disputed. Of the 
Act of 1886, he says: — 


election of 


‘It must be admitted that the Act, so far as 
relates to the constitutionality of the designa- 
tion of the President pro tempore of the Senate 
and the Speaker of the House, has, by substi- 
tuting the Cabinet officers, met the difficulties 
As regards, however, the im- 
portant question, — whether Congress has con- 
stitutional power to provide for an interme- 
diate election of President, and whether the 
exercise of such power is expedient, — we shall 
find that the difficulties have not been re- 
moved, but that, on the contrary, the doubtful 
questions have been left in greater uncertainty 
than before.” 

‘Although the Act of 1886 did specifically 
repeal the special election provided by the 
Act of 1792, yet the Ingalls amendment de- 
prived this repeal of any significance, and left 
There can be no 
possible doubt as to the motive in securing 


successfully. 


the question in suspense. 


this latter amendment. It was made per- 
fectly clear, both by Senator Ingalls and Sen- 
ator Sherman, as shown above, that the object 
was to have Congress, when called together 
by the acting President, consider and deter- 
mine whether or not to order a special election 
of President.”’ 

‘‘Conceding, however, that there is good 
ground for difference of opinion, both as to 
the constitutionality and expediency of a spe- 
cial election, it wil! surely be agreed that the 








time for its discussion should not have been 
postponed, as it is by the Act of 1886, until 
the coming together of Congress in special 
session at the call of the acting President. 
Surely, also, there is no one who would not re- 
gret the possibility of Congress being influ- 
enced in its determination of such an import- 
ant question by the opinion the members may 
entertain of the person at the time holding the 
office of acting President. Such a condition, 
if it ever arose, might make this government 
one of men rather than of laws.” 

‘“What, then, is the remedy for such de- 
fects? The American people desire above all 
things to have certainty with regard to the 
succession to the Presidency. Two courses 
are open. The Act of 1886 may be amended 
so that the acting President shall. expressly 
hold office for the balance of the unexpired 
term or until the disability be removed. Or, 
in the alternative, the Constitution may be 
amended to provide that a special election of 
President shall speedily be held where the 
Offices of President and Vice-President are 
both vacant through other causes than dis- 
ability, and that the Secretary of State and 
other Cabinet officers respectively shall act as 
President only during disability or until the 
inauguration of the specially elected President. 
To remove all possible doubt, it should also be 
provided that the President so elected shall 
hold office only for the balance of the unex- 
pired term. The vacancy in the Presidential 
office could then be filled with a minimum of 
disturbance to the business interests of the 
country. The new comer would hold office 
for a fixed term and would be independent of 
Congress, as was intended by the Constitution, 
whether he were designated as acting President 
or elected specially as President. The diffi- 
culties and doubts first arising under the Act 
of 1792 and rendered little less obscure and 
disturbing by the Act of 1886, would disap- 
pear. 

“It may be true that the difficulties pointed 
out in this article are somewhat remote and 
not likely to arise in the near future. They 
are, however, just as likely to arise as is the 
double vacancy, on the possibility of which 
the Act of 1886 depends. A fair discussion of 
the questions involved, therefore, would seem 
to be not without some useful purpose.” 
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CONSTITUTIONAL LAW (Powers of the President) | great substantive grants of the constitution are 


THE striking address of Charles A. Gardiner 
before the New York State Bar Association 


| 
| 


entitled, ‘‘The Constitutional Powers of the | 


President,’’ was given such wide publicity in 
the morning newspapers of January 1ogth (it 
is printed in full in the Boston Herald of that 
date), and has aroused so much hostile 
criticism that we depart from our custom to 
review only legal periodicals, and assuming the 
accuracy of the report will review it while it 
is still fresh in the public mind. It has often 
been observed that the office of President 
might well in great national emergencies take 


on all the powers of a dictator, and the Civil | 


War demonstrated in a measure, the truth of 
this. Mr. Gardiner, however, seems to have 


described these powers as the ordinary inci- | 


dents of the office and finds an exemplification 


thereof in the conduct of the present admin- | 


istration and a confirmation in the last na- 
tional election. He sums up his conclusions 
as follows: 

‘*y — Under the constitution, the President 
is sole executor of his office. Congress has ab- 
solutely nothing to do with it, nor have the 
courts. Possessing sole power and being 
bound by his oath to exercise it, the President 


must necessarily possess exclusive and abso- | 
lute discretion in executing the entire presi- | 


dential office. 


‘*o — Nor is the President’s discretion lim- | 


ited in executing the constitution. His power 
to execute it, we have seen, is plenary. It is 
also exclusive. The courts have no power to 
execute it. Nor has Congress. It has per- 
missive authority to ‘enforce’ the war amend- 
ments by ‘appropriate legislation.’ That 
defines the means of enforcement — by legis- 
lative enactment — by enacting ‘appropriate ’ 
laws — not by executive action. Whatever 
else Congress may do, it cannot encroach upon 
the executive power of the President. His 
power to execute the constitution is exclusive. 


Hence, also, his discretion must be equally 
| best of his judgment, his discretion is final and 


exclusive and absolute. 


‘‘How much of the constitution the Presi- | 


dent can execute is a problem for practical 
statesmanship. Whatever is ‘complete in it- 
self,’ said the court, ‘is self-executing.’ ‘It 
executes itself,’ ‘it needs no further legisla- 
tion to put it in force.’ (179 U.S. 403.) The 


‘self-executing,’ and specifically, I maintain, 
are freedom secured by the 13th amendment, 
negro citizenship granted by the 14th, and 
equality of suffrage guaranteed by the 15th — 
and the President can execute all these on his 
own initiative without interference from courts 
or Congress, and with exclusive and absolute 
discretion. 

‘*3 — The discretion of the President in exe- 
cuting the laws of Congress is also absolute. 
The subject matter of a law is determined by 
Congress, and the President can neither add 
to nor detract from its substance. Congress 
may also regulate all ministerial details even 
in the minutest particulars — but whatever is 
left for the President to execute, be the same 
more or less, he can execute with as absolute 
discretion as he executes his office or the con- 
stitution. 

‘‘Another consideration, however, must al- 
ways govern the President. By the very law 
of his being he is subject first to the constitu- 
tion, and in executing statutes his discretion 
must be subordinate to the higher law of his 
being — the obligation faithfully to execute 
his office and the constitution. He must first 
decide whether or not a law should be exe- 
cuted at all, and in deciding that, he may sub- 
ordinate laws of Congress and decrees of courts 
to reasons of state. 

“When, in his judgment, the highest good of 
the people forbids him to execute a law, he 
may refuse to execute it, although Congress 
may direct him to do so. 

‘“When his judgment pronounces a law con- 
stitutional, he may execute it, although the 
courts declare it unconstitutional and forbid 
him to execute it; and he may refuse to exe- 
cute a law that the courts declare constitu- 
tional and command him to execute. Such 
exercise of his discretion cannot be revised by 
any judicial or legislative proceeding (4 Wall. 
498-9); the only remedy isimpeachment. But 
so long as he acts ‘faithfully,’ that is to the 
conclusive.” 

“The doctrine governing the whole subject 
is best summarized by Jefferson. ‘Each of 
the three departments,’ he said, ‘has equally 
the right to decide for itself what is its duty 
under the constitution, without any regard to 
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what the others may have decided for them- 
selves under a. similar question.”” (Works. x, 
142.) That principle is as sound to-day as 
when announced. Any departure from it will 
work ruin to our institutions. While I be- 
lieve there should be reciprocal confidence be- 
tween the departments, yet I stand on Jeffer- 
son’s historic doctrine and claim for the Presi- 
dent exclusive, unqualified, and absolute dis- 
cretion to execute his office, the constitution 
and the laws of the United States without any 
regard to what others may have decided for 
themselves under a similar question.’ ” 
“Such are the constitutional powers of the 
President. Their discussion on this occasion 
seems peculiarly appropriate. We have en- 
tered on a new era of political development. 
This is the age of executive expansion. Until 
the rebellion Congress ruled supreme all things 
centered in it, and under its great leaders it 
gradually expanded until it assumed a dispro- 
portionate and dangerous ascendency in the 
government. As civil war settled down over 
the land it became apparent that both Con- 
gress and the courts stood arrayed against the 
people. Then out of their ranks came Abra- 
ham Lincoln. Like Pallas Athene of old, he 
stepped forth from the very head of sov- 
ereignty, crowned with independence, girded 
about with the constitution, and armed with 
the express command to preserve the Union. 
Lincoln was four long years executing that 
mandate, and over the graves of slavery and 


| Cleveland’s and a foreign policy more ag- 


| 








nullification and secession he founded a new | 


republic whose spirit is nationality and whose 
dominating force is the 
United States. 

“With all the impetus of the rebellion, those 


“principles now for a generation have been 


President of the | 


permeating the body politic with an insist- | 


ence as irresistible as the forces of nature. 
The failure to impeach Johnson, the recon- 
struction measures of Grant, Cleveland’s 
struggle for executive independence, and 


McKinley’s extra-territorial policies, all im- | 


measurably strengthened the office and ex- 
panded its domestic and foreign powers. 
‘“When President Roosevelt came before the 
people, he was known throughout the land as 
the incarnation of nationality and executive 
expansion. For three years he had main- 
tained a domestic rule as uncompromising as 


| safe, therefore,’’ he 


gressive than McKinley’s. He stood on that 
record, and before the bar of the people un- 
flinchingly maintained the constitutionality of 
every act of his administration. The Demo- 
cratic party met the issue squarely. Then 
followed an unprecedented campaign. The 
whole body politic made the constitutional 
powers of the President their supreme issue — 
not academically, but as applied to represen- 
tative domestic and foreign problems, the 
Philippines, Panama, the Isthmian canal, the 
pension order, the trusts. 

“The verdict of the people was an over- 
whelming indorsement of the President. He 
had claimed practically all their executive and 
magisterial sovereignties and absolute discre- 
tion to exercise them, and 7,600,000 electors, 
representing 46,000,000 citizens, voted that 
he was right and peremptorily commanded him 
to use them. 

“That is my conception of the election of 
1904. It was the most remarkable popular 
interpretation of the constitution ever made in 
this republic, and every argument I have made 
shows it was right. Thus my ideal of the 
President coincides with the ideal of the 





people — a majestic, constitutional figure, un- 
controlled by Congress, unrestrained by the 
courts, vested with plenary constitutional 


power and absolute constitutional discretion 
— a sovereign over 80,000,000 people, and the 
servant of 80,000,000 sovereigns, whose sole 
inspiring purpose is to serve his fellow-citizens, 
guard their liberties, and make this nation the 
freest, most enlightened, most powerful sov- 
ereignty ever organized among men.”’ 


CONTRACTS (Action by Beneficiary) 


“Tue Limitations of the Action of Assump- 
sit as Affecting the Right of Action of the 
Beneficiary’”’ is the title of an article by Craw- 
ford D. Henning in the December American 
Law Register, (Vol. lii, p. 764) in which he en- 
deavors to show that ‘‘the right of action of 
the beneficiary was previously recognized and 
firmly established in the ancient actions of 
debt and of account years before the rise of 
the action of the case on ‘‘promises.” ‘It is 
says, “‘to assume as an 
abstract proposition, and aside from the tech- 
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nicalities of procedure, that modern commer- 
cial sentiment outside of England is in favor 
of effectuating the intention of the contract- 
ing parties who have attempted to confer 
rights on a third party in respect of their 
contract.” 

This article is to be continued. 


CONTRACTS (Discharge by Alteration) 
PROFESSOR SAMUEL WILLISTON concludes 
his very important treatise on the ‘‘ Discharge 
of Contracts by Alteration” in the January 





number of the Harvard Law Review, (Vol. xviii, | 


p. 165). 
marize it here. 


EQUITY (Judicial Discretion) 


An address of interest in connection with 
Dean Bigelow’s article in our January number 
delivered by Roscoe Pound before the Ne- 
braska State Bar Association, entitled ‘‘The 
Decadence of Equity,” is printed in the Jan- 
uary Columbia Law Review (Vol. v, p. 20.) 
He says that the origin of equity jurisdiction 
was in the demand for greater flexibility and 
wider discretion than could be attained in the 
courts bound by precedents. That the pen- 
dulum has since swung back’and ‘“‘the work of 
liberalization being accomplished, the system 
whereby it was brought about remains merely 
as an accident of judicial administration.” 

Commercial and industrial development 
make for certainty, for the commercial world 
demands rules. Hence the author finds that 
several causes, chiefly the introduction of the 
common law theory of binding precedents and 
resulting case law equity have brought about 
the development and the decadence of equity, 
as a system. 

‘‘Are we, then, to condemn the reform 
which has given us one procedure instead of 
two, which allows litigants to adjust their dis- 
putes in one cause instead of two, which has 
relieved us of circuitous methods and put 
direct ones in their place? Surely not. To 
declaim against the fusion of law and equity 
to-day is no less futile than were the ponder- 
ous arguments of the sixteenth century ser- 
geant-at-law who inveighed against chancery 
in his ‘replication’ to Doctor and Student. 
The moral, I take it, is simply that we must 


It is impossible to adequately sum- | 
— ities | HISTORY 





be vigilant. Ihering has told us that we must 
fight for our law. No less must we fight for 
equity. Law must be tempered with equity, 
even as justice with mercy. And if, as some 
assert, mercy is part of justice, we may say 
equally that equity is part of law, in the sense 
that it is necessary to the working of any 
legal system. We who have the shaping of 
the law in our hands in this era of the de- 
cadence of equity have no less responsibilities 
than those who pleaded and judged in its 
founding, its development, and its crystal- 
lization.” 


(Development of Law. Jurisprudence) 


THE article on the ‘‘ Historical Development 
of the Law,” by George H. Smith, in the 
American Law Review of November—December 
(Vol. xxxviii, p. 801), is closely in line with 
Professor Munroe Smith’s article on ‘‘Roman 
Legal History,’’ reviewed in our last number. 
His statement that ‘‘the genealogy of our law 
is to be studied not in the old common law of 
England of which nothing remains to us but 
the rational part, but through the English 
and Roman law, and that of the Greeks”’ and 
his statement that ‘‘ with the Greeks, owing to 
the popular character of their Courts, there 
was no systematized body of law such as was 
afterwards developed in detail by the Roman 
lawyers, but except as modified by statute the 
common notions of justice received by the 
people constituted the law and the only law of 
the land”’ are interesting in connection with 
Mr. Whitaker’s article on the study of Greek 
law in this issue. 


HISTORY (Source of Law. Year Books) 


In the December Number of the American 
Law Register (Vol. lii, p. 755) under the title 
of ‘‘A Rhapsody of Antiquated Law,” Mar- 
garet C. Klingelsmith pays a just tribute to 
the work of Mr. Maitland in his new transla- 
tion of the year books, the first volumes of 
which have been recently published. The 
author shows that the old prejudice against 
this rich source of authority arose from their 
apparent incoherence due to unsatisfactory 
translations. Valuable as these volumes are 
as a picture of the life of their times, they are 
infinitely more valuable when correctly under- 
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stood, to the student of law. It is to be 
regretted, therefore, that so few subscribers 
to this publication are found in this country. 


INTERNATIONAL LAW (Biography. Grotius) 


AN interesting sketch of Hugo Grotius by 
Sir William Rattigan, K.C., is printed in the 
Journal of the Society of Comparative Legisla- 
tion (New Series No. xiii, p. 68). It is largely 
concerned with his celebrated treatise De jure 
Bellt et Pacis, to which subject it is interest- 
ing to note that his attention was turned in 
the active pursuit of his profession, as ad- 
vocate for the Dutch East India Company, 
which was formed, it is true, for the peaceful 
purposes of commerce, but had been com- 
pelled, like the English company, to repel 
force by force. ‘‘No one,” he says, “‘prior to 
Grotius knew how to unite to the same ex- 
tent the authority of reason combined with 
that of experience; his is the fruitful alliance 
of philosophy and history, which has so pro- 
foundly impressed the modern political world. 
The method which our author adopts is the 
inductive one. The individual man and his 
social instinct is the factor producing law and 
the State; but this appetitis socialis is not the 
mere need for a life spent somehow in com- 
munity with his fellow-men, but tranquilly 
and as a reasonable being for the welfare of 
others in contrast to mere utility irrespective 
of all ethical motives. It is this tendency to 
the conservation of society, which is in agree- 
ment with the nature of the human intellect, 
that forms the source of Jus or Natural Law, 
properly so-called.’”’ ‘‘In this way, he leads 
up to the humane principle which pervades 
his whole treatise, that between individuals, 
as between nations, it is not Utility but a 
common law of Rights which is of force in 
governing their mutual relations. To have 
established this principle and to have ex- 
tended its operation to the conduct of war 
was to have justified his claim to be regarded 
as the founder, or as Marten calls him, the 
father, of the science of International Law, 
and to be called, as Vico suggests, ‘the jur- 
istconsult of the human race.’ That his work 
is not perfect, that he does not conceive as 
clearly as some later jurists — like Christian 
Thomasius, for instance — have done the dis- 





tinction between religion on the one hand, 
and law and morality on the other, and that 
he has not completely succeeded in disen- 
tangling himself from the bewildering maze 
of incoherent and arbitrary notions of ethical 
philosophy which prevailed in his time, may 
be conceded without detracting from his gen- 
eral merits, as one who, in the midst of a 
cruel and desolating war, was the first to 
discover a principle of right and a basis for 
society which was not derived from the 
Church or the Bible, nor in the insulated ex- 
istence of the individual, but in the social 
relations of men, and to make it thus easy 
for those who followed him to broaden the 
pathway he had broken, and to elaborate his 
science.” 


JURISPRUDENCE (Nature of Law. Definition 
of Law) 


THE most important publication of the 
month in the field of abstract jurisprudence 
is an analysis of the nature of Law and at- 
tempt to formulate a definition of the term 
by Melville M. Bigelow in the Columbia Law 
Review for January (Vol. v, p. 3). Though 
difficult to condense, it may be summarized as 
follows: — 

A scientific school of legal thought requires 
a working definition of the term law. Black- 
stone’s famous definition, ‘‘Law is a rule of 
civil conduct prescribed by the Supreme 
power in a State commanding what is right 
and forbidding what is wrong”’ is dangerous in 
what it suggests as well as unsound in details. 
(1) It suggests that the sovereign may be 
external, but supreme power under English 
or American law is not external, but a neces- 
sary phase of organized society of which every 
member is a part. It is external only with 
reference to individuals. (2) ‘‘Rule of civil 
conduct”’ is indefinite, for no hint of the basis 
of the rule is given. ‘‘Rule”’ suggests require- 
ment, yet much of the law may be simply a 
grant of authority for acquiring rights which 
before had no existence except in the State. 
(3) The word “‘prescribed”’ is unsatisfactory 
whether in the sense that law must be “‘noti- 
fied to the people”’ or that it is to be set 
down in fixed terms; it is enough, so far as 
any requirement of notice is concerned, that 
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the law proceeds from the people; instead of 
being set down in fixed terms, it is a product 
of times and conditions changing in light and 
shade accordingly; and further, instead of 
being prescribed, it is part of the very life of 


the State. (4) The definition should not de- 
clare that law consists in commands and pro- 
hibitions. Courts command. The law is gen- 
eral, the precept particular. 
“right” and ‘“‘wrong”’ in their context import 
divine rather than municipal law, and he ex- 





(5) The words | 


plains them as referring to the declaration of | 


the sovereign. 

A definition need not exclude what it 
does not suggest and a definition of law that 
puts the term within rigid lines would be 
perilous to use in the administration of jus- 
Allowance should be made for the great 
forces that relate to law. “A 
correct analysis of the typical phenomena of 
law —a grip of things as they are — should 
lead to the desired results.” 

The elements of law in the sense of require- 
ment are right, duty, and a relation hetween 
the two. Right, apart from natural funda- 
mental rights and rights not in dispute is 
whatever the judge decides. It is based on 
the idea of ‘“‘freedom to do whatever is reas- 
onable.”” What is meant by reasonable, so 
far as the meaning of right or law is con- 
cerned, must be left indeterminate until 
decided by the courts. Duty is the comple- 
ment of right. Both are particular and per- 
tain to the individual. Law, however, is gen- 
eral and is the relation between the individ- 
uals to whom they respectively pertain. Law 
in the sense of authority signifies legislative 
authority. 


tice. 
indeterminate 


‘‘Municipal law signifies the existence of | 


binding relations direct and collateral of right 
and duty between men or between the State 
and men; or legislative grant of authority 
under which such relations may be created; 
each in virtue of freedom to do whatever is 
reasonable.”’ 

law signifies the existence of 
relation of right and duty between the State 
and the members of the same in consequence 
of a breach of duty, binding the State to en- 
force compensation in civil and punishment 
subject to pardon in criminal cases. 
‘Procedure signifies the means provided by | 


‘*Remedial 





the State for enforcing the law original and 
remedial,” 


MARITIME LAW (Harter Act) 


In the Albany Law Journal (Vol. Ixvi, p. 
369) and in the American Law Review (Vol. 
XXXVill., p. 843) is printed an address by John 
C. Walker, delivered before the Texas Bar 
Association of interest to admiralty lawyers, 
entitled ‘‘The Harter Act.”” A careful explan- 
ation of the results of this change in the 
liability of ship-owners for negligence is con- 
cluded as follows: 

‘Does not this act afford food for thought 
respecting the future trend of national legis- 
lation? Rightful complaint is made of want 
of uniformity in. the statutes of different 
States; for example, the conflicting divorce 
laws, with their far-reaching consequences, 
and a cry is often heard for Federal controt 
of that subject. It can not be denied that, 
generally speaking, uniformity zs to be de- 
sired in all laws. Would not the great rail- 
road systems, those stupendous combinations 
of capital reaching through every State of the 
Union, be benefited by similar legislation re- 
lieving them of liability for the negligence of 
their servants in any degree? May they not 
have the abstract right to be placed on the 
same footing with the great steamship corpo- 
rations? Is not the argument more than 
plausible that special privileges should not be 
granted to one class of common carriers 
which are denied to others? And may not 
these railroad systems in time demand to be 
placed on an equality with carriers by water? 
Such demands when made by the representa- 
tives of powerful moneyed interests are likely 
to obtain at least a respectful hearing before 
the national lawmakers. When we recognize 
the power of the National Legislature to reg- 
ulate interstate commerce, does not the 
thought suggest the possibility that at some 
time hereafter Congress, in its wisdom (or 
want of wisdom), may enact a law applying 
provisions like those contained in the third 
section of the Harter Act to interstate car- 
riers on land?”’ 


PARTNERSHIP (see Associations) 
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POSSESSION (Theory of) 


A piscussIon of refinements as to the theory 
of possession by Albert S. Thayer appears in 
the Harvard Law Review for January (Vol. xviii, 
p. 196). ‘‘To possess,” says the author, “‘is 
to have absolute power of dealing with the 
thing oneself and absolute power of excluding 
the action of everybody else.’’ This condition 
may be a consequence of physical strength or 
it may depend upon a deference to the will of 
the possessor imposed by habit, the moral 
sentiment, religion, or law. It is ‘‘a highly 
abstract idea never perfectly realized except 
in imagination.” Attempts at definition he 
thinks necessarily futile, for the technical con- 
ditions of legal possession are subject to no 
limit of variation. ‘‘Whether any manifesta- 
tion of superior strength unaccompanied by 
submission, will nowadays give legal posses- 
sion of another’s land is extremely doubtful.” 
“It is one thing to be beaten and another to 
give up, and whatever effect modern law may 
give to mere mastery, the ordinary condition 
of acquisition of legal possession of land against 
the will of owners is the exhibition, as a fact 
of the particular case, of dominion and sub- 
mission, or adverse possession, a relation to be 
carefully distinguished from possession ex con- 
sensu and legal possession.”’ 

““To infer correctly dominion and submis- 
sion from a succession of more or less equivocal 
acts of user is no easy matter. And if we ac- 
cept the fact of dominion and submission so 
proved as a condition of legal possession, we 
are also obliged to consider what continuance 
of acts of user shall be deemed to show do- 
minion and submission, and what continuance 
of dominion and submission shall be deemed 
to give legal possession, and we may say, I 
think, that there are no rules to help us to 
answer either of these questions.”’ 

‘*The ordinary case, therefore, of a possessor 
without title displays this de facto basis, — 
possession ex consensu as against the gener- 
ality and a continuing dominion and submis- 
sion with respect to adversaries.” 


STOCK, TRANSFER OF (see Associations) 


SURETYSHIP (Comparative Jurisprudence) 


Henry A. pECOLYAR contributes to the 
Journal of the Society of Comparative Legisla- 














tion, (N. S. No. 13, p. 46), a consideration of 
the law of ‘‘Suretyship from the Standpoint 
of Comparative Jurisprudence,” in which he 
discusses the variations and similarities in this 
department of law in different countries of 
modern times and suggests an outline upon 
which a codification satisfactory to all might 
be attempted. 


TAXATION (Succession Taxes. Double Taxation) 


An address by Judge Simeon E. Baldwin 
before the American Association for the Ad- 
vancement of Science is printed in the Jan- 
uary Yale Law Journal (Vol. xiv., p. 129). 
Under the title of ‘‘The Modern ‘Droit d’Au- 
baine’”’ he discusses a modern instance of 
double taxation arising from the collection of 
succession taxes upon property both by the 
state of the owner’s domicile and by that of 
the situs of the property. In the former case 


_the tax is on the prolongation by the will of 


the political sovereign of the former owner’s 
interest in the property; in the latter it is on 
the privilege of taking the goods away under 
the title derived from the succession. This is 
not double taxation within the meaning of 
any constitutional prohibition, nor an in- 
fringement of the privileges and immunities 
of citizens of other states. 

The author questions the wisdom of such a 
policy and indicates the methods already being: 
adopted to evade the succession taxes and 
the impetus which will be given to them by 
a continuance of such injustice. The policy 
must also operate as a divisive force within 
the American union. Since he feels that an 
attempt to extend the control of the national 
government under the commerce clause would 
be inexpedient, he proposes as a remedy re- 
ciprocal interstate agreements embodied in 
uniform legislation, for which many prece- 
dents are cited. 

‘‘The tendencies of the time make for such 
a movement. Individualism and State-isola- 
tion are each giving way at every point of 
material contact to Collectivism. The time- 
spirit and the world-politics of the twentieth 
century alike point to reciprocal governmental 
action on a great scale, for the prevention of 
international or inter-State complications and 
collisions, as the true basis of national pros- 
perity.”’ 
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TRUSTS (Scottish Church Case) 





An interesting explanation of the exact 
scope of the decision of the House of Lords in 
Bannatyne v. Lord Overtoun, entitled the 
“Scottish Church Case,”’ by James Ferguson, 
K.C., appears in the Juridical Review for De- 
cember, (Vol. xvi, p. 347). 

The controversy arose from the act of a large 
majority of one non-conformist Presbyterian 
body in joining with a similar sect holding 
slightly different views on church policy, the 
one though non-conformist being in its origin 
an advocate of an established church, while 
the other was opposed to this principle. The 
small minority of the former church sought to 
oust the united body from the control of its 
temporal property on the ground that its 
trustees by submitting it to the control of 
different religious views had com- 
mitted a breach of trust. In the Scotch 
Courts the act of the majority was sustained on 
the ground that the differences in principle of 
the two denominations were of secondary im- 
portance. Though differences of doctrine 
were also in issue, the abandonment of the es- 
tablishment principle was the chief point of 
contention, and upon this ground the English 
House of Lords reversed the decision of the 
Scotch Courts. 

“Thus all five judges gave judgment on the 
ground of the abandonment of the Establish- 
ment principle, treating it as sufficient for the 
determination of the case. Two (Lord Davey 
and Lord Robertson) also were satisfied with 
the fundamental change operated by the sub- 
stitution of the fluid and mutable ‘doctrine 
of this Church’ for the ‘whole doctrine of the 
Confession of Faith’ declared to be ‘the 
truths of God.’ Two (Lord James and Lord 
Alverstone) declined to go bevond the Estab- 
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lishment question. One only (the Lord Chan- 
cellor) proceeded on the abandonment of the 
Calvinistic doctrine of predestination. Neither 
in the decision nor in any of the judgments is 
there a trace of with the 
principle of spiritual independence. The judg- 
ment simply affirms that the property, whether 
given immediately after the Disruption or sub- 
sequently acquired, being settled in trust for 
the Free Church of Scotland, and the consti- 
tutional documents which expressed the prin- 
ciples on which the Free Church was formed 
containing the principle of Church Establish- 
ment side by side with that of spiritual inde- 
pendence, those who continue to hold both are 
the Free Church of Scotland, and the property 
can be vindicated by them, even though a 
minority. There is no judgment of the House 
to the effect that a Dissenting Church may not 
explain or modify a theological doctrine, and 
none to the effect that the passing of the De- 
claratory Act per se, or any particular change 
or abandonment of doctrine as opposed to 
constitutional principle is a breach of trust.” 
‘The opinions of the judges, other than that 
of the Lord Chancellor, do not hold out much 
hope of a similar decision being pronounced, 
where the materials for determination can 
only be found in doctrinal differences, or the 
purely theological state- 
The judgment, of course, 
with temporal and civil conse- 
quences of changes which any dissenting 
Church has full freedom to make; it was a 


any interference 


interpretation of 
ments of belief. 


deals only 


civil determination as to which of two com-~ 


peting claimants was the owner of certain 
property, and it is a misuse of language to de- 
scribe it as ‘penalising’ liti- 
gant, or as involving any denial on the part of 
the Law of ‘the Liberty of the Church tolive. 
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CORRESPONDENCE 


TEMPLE, LonpoN, EnG., December, 1904. 
There is probably no place in the world 
where the connection between the civic busi- 
ness of a municipality and the administration 
of the law of the land is so close and intimate 
as in London. 

As in American cities there is in the city of 
London a mayor and boards of aldermen and 
of councillors, but the manner of selecting these 
officials, not only in London but elsewhere in 
England, is vastly different from that which 
prevails in the United States. The members 
of the lower house of the legislative body only 
are elected, and those who are entitled to vote 
at municipal elections are a comparatively 
small part of the community. Furthermore 
such elections occur only at long intervals, as 
a councilman once elected retains his office so 
long as he cares to do so, provided he takes an 
interest in and pays proper attention to his 
duties. Thus an election is held only when a 
vacancy occurs through promotion, death or 
resignation. The Board of Aldermen, as va- 
cancies occur in that august body, is, generally 
speaking, recruited from the councilmen, such 
of the latter being called to the upper house as 
have shown a peculiar fitness or adaptability 
for civic work. The office of alderman is one 
of great dignity and importance, as in addi- 
tion to his other duties he sits as an examining 
magistrate, with power to commit for trial, in 
a large number of offences of the gravest char- 
acter. The Lord Mayor is chosen from the 
aldermen and must in rotation serve the office 
of civic magistrate or pay a fine in lieu thereof. 
This system, therefore, not only secures the 
services of municipal legislators who are 
trained by years of experience to a faithful 
discharge of their functions, but ensures the 
presence in the mayorial chair of a man of 
affairs and of wide acquaintance with muni- 
cipal government. 

In addition to their other duties, the m 








and aldermen and the sheriffs assist by 


presence the administration of justice at the 
Central Criminal Court, or the Old Baile 


os - r 74 +} m1T ‘ } lar 
The ceremony of opening the court each day 


of the session is quaint and interest 


| the bailiff cries for silence, counsel and wit- 

nesses and all in the court stand, then the 
judge and one or more aldermen and the 
sheriffs and chaplain and an under sheriff, file 
in, in a stately procession. The aldermen 
wear their robes, trimmed with fur, and jew- 
elled chains of office over their shoulders, 
while the sheriffs and under sheriffs appear in 
court dress. There are from three to five 
courts simultaneously in session at the Old 
Bailey, and each of the courts is daily opened 
with this formality. It is not only a survival 
of ancient custom, but it appears to impress 
the class most likely to be awed by the majesty 
| of the law. Another quaint custom is the 
| provision of a bouquet to the judge, a fresh 
one being handed to him every day. This 
custom took its rise in the days when jail 
fever was a menacing terror and the judge was 
supposed to hold the flowers to his face in 
order to escape contagion while trying a crim- 
inal who had been in custody. For the same 
reason the dais and the approach to the bench 
are still thickly strewn with rosemary and 
other fragrant dried herbs, although the pres- 
ent jails are probably in as sanitary a condition 
as the average modern house. 

But what would most strike a stranger ac- 
customed to criminal courts in America is the 
hospitable provision made for the judges and 
officials and the leading counsel by the mayor 
and sheriffs. Every day there is provided a 
luncheon of generous and sumptuous propor- 
tions, and tea is served in the afternoon. 
This is furnished at the expense of the three 
officials named, out of their private purse, and 
the cost must be a tax upon even a large in- 
come. In fact, the expense to a sheriff, who 
receives no pecuniary compensation whatever 


te. 


for his services, amounts to close upon $20,000 
a year. This is willingly defrayed for the 
honor of the office. 

The mayor having been elected makes his 
first appearance in state in a journey from the 
Guildhall, through gaily decorated streets, to 
call officially upon the Lord Chief Justice. 
This is what is popularly known as “the 


Lord Mayor’s Show.” This year the cere- 
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mony, which has just been carried out, in- 
cluded a procession nearly a mile in length 
with over a dozen military bands, and certain 


allegorical tableaux upon ‘“‘floats.’’ Arrived 
at the Law Courts the Mayor left his state 
carriage and, preceded by his officials, entered 
the Lord Chief Justice’s Court. The business 
of the latter was temporarily suspended, addi- 


tional judges left their own courts and appeared | 


on the bench, and an introductory address was 
delivered by the Recorder. This was fol- 
lowed by a homily from the Lord Chief Jus- 
tice, who, as is customary, availed himself of 
the occasion to speak of matters connected 
with the administration of the law, especially 
a new act which makes provision for counsel 
for the defence of accused persons without 
means, and other subjects of general and muni- 
cipal importance. At the conclusion of the 
judge’s remarks the Lord Mayor was sworn to 
administer the law justly, and then before re- 
turning he tendered the usual invitation to the 
judges to dine with him at the Lord Mayor’s 
banquet in the evening. 

Reference was made in these columns re- 
cently to the case of Adolph Beck, who was 
twice convicted and who served one term of 
seven years’ penal servitude, for a crime of 
which he was innocent. He-was the victim 
of mistaken identity, and under such circum- 
stances as aroused the indignation of the pub- 
lic to a remarkable degree. In order to ex- 
amine into the circumstances and to ascertain 
the responsibility for so great a miscarriage of 
justice, a commission was appointed which 
was presided over by the Master of the Rolls. 
It heard the evidence of the police, of the 
counsel in the case, the representatives of the 
government, and even of the judges who tried 
the accused, and has now issued a carefully 
considered report. It exculpates everybody, 
but suggests that the Recorder, who was the 
trial judge in the first conviction, was in error 
in refusing to admit evidence which would 
probably have disclosed the mistake as to 
identity, and should have stated a case which 
would have enabled the points of law to be 
reviewed upon appeal. It also suggests that 
in the Home Office there should be a specially 
qualified legal adviser to the officials to whom 
applications by way of petition from con- 
victed prisoners are made; but to the surprise 











of many connected with the administration of 
the criminal law it reported that a court of 
criminal appeal is in the opinion of the learned 
commissioners unnecessary. This to the mind 
of an American trained to regard appeal in all 
criminal matters as a right inhererit in the in- 
dividual, and as a matter of course, may seem 
a startling conclusion. But there are grave 
objections to the institution in England of a 
criminal court of appeal which will be appre- 
ciated by those who have had experience of 
the administration of justice in the United 
States. It must be apparent that at least 
nine out of ten cases, and practically all capi- 
tal cases, would be appealed, on the chance 
that some technicality in the evidence might 
be found which would lead the appellate judges 
to order a new trial. A second trial after 
some interval of delay is largely in the ac- 
cused’s favor, as not only are witnesses less 
certain of their evidence after a lapse of time, 
but in the interval they may have become sub- 
ject to influence in the prisoner’s behalf, or 
may possibly have disappeared. It is further 
urged that if a prisoner convicted of a capital 
crime is guilty, one of the chief objects of 
criminal law is defeated if punishment does 
not descend upon him swiftly. 

What will probably come to pass is the mak- 
ing of some additional provision for the en- 
couragement of judges to state a case for re- 
view by a higher or other court, and for having 
such cases heard forthwith. This would not 
involve the reading of masses of papers and 
voluminous transcripts of shorthand notes of 
evidence, such as would be necessary if crimi- 
nal appeals were to be allowed as in civil 
cases, where it is alleged there has been a mis- 
direction, or that the verdict is against the 
weight of evidence or that the sentences are 
excessive. Counsel defending a prisoner may, 
if the new rule is adopted, ask the judge after 
sentence has been pronounced, to state a case 
involving the precise point of law upon which 
he thinks the court has erred, and if that is 
done and the point can be argued and sub- 
mitted to other judges within ten days or a 
fortnight, as would probably be the case in 
this country, the chance of the miscarriage of 
justice would be reduced to a minimum, while 
the majesty of the law would be unimpaired. 

SturFr Gown. 
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THE LIGHTER SIDE 


THERE is an inexhaustible fund of rich 
humor in the reports and in the biographies of 
lawyers, and that branch of legal literature 
should not be neglected. Even ‘‘googoo eyes” 
have come up for judicial definition, and their 
Lordships were equal to the occasion, crystal- 
lizing them for all time as ‘‘ attentions with in- 
tentions contrary to conventions.”’ The Brit- 
ish Columbia student who amended the old 
form of writ, ‘‘ Victoria, by the Grace of God,” 
etc., to ‘Vancouver, by the Grace of God,” 
etc., deserves honorable mention. A widow 
{though derived from vidua, not always an 
aching void), was forbidden by the civil law 
to marry again infra annum luctus — within 
the year of mourning—which appears 
strangely inconsistent with only forty days of 
quarantine. A widow’s second marriage has 
been judicially defined as “the triumph of 
hope over experience.”” No doubt any of your 
Toronto readers could write a rattling article 
on widows alone, seasoned with attic salt, and 
full of legal lore in aula ecclesiae et aula amorts. 
Lawyer’s epitaphs, too, might be collected. 
Not all would be so doubtfully complimentary 
as the ancient one of Brittany, 

Ci git St. Evona, — un Breton, 
Avocat, — non larron! 


Hallelujah ! 


— Wi.LuiAM N. Ponton in the Canadian Law 
Times. 





Tue scholarly librarian of a large Bar Li- 
brary, finding this ‘‘merry story” in an old 
text-book entitled ‘‘A Treatise of Trover and 
Conversion. London: 1696” Chapter 6, Page 
76, is kind enough to send it to THE GREEN 
Bac. 

“But I will end this with a merry Story of 
a Clerk, who was drawing a Declaration in 
Trover for several Goods, amongst the rest he 
meets with an instrument for which he could 
not find a proper Latin word, but briskly goes 
on; and de uno Tweedledum, Tweedleton, 
Tweedledum twea (Anglice) a pair of Bagpipes. 
And of another who could not readily tell 
what was Latin for a Stick. But he very 
logically concludes thus: Candela is a Candle. 





Candelabrum, a Candlestick, Ergo brum is 
Latin for a Stick; but he that rendered the 
word Ladder by adolescentior was wonderfully 
cunning, because he knew adolescens signified 
a Ladd.” 





THE longest complaint on record has just 
been filed in an action brought by the Brook- 
lyn Teachers’ Association and the Class Teach- 
ers’ Organization of Brooklyn, as plaintiffs, 
against the Board of Education of New York 
City. The complaint covers 3,414 pages bound 
in two volumes, each the size of a Standard 
Dictionary. 3,413 causes of action are speci- 
fied in the complaint, each representing the 
assignment to the plaintiffs of a claim of a 
teacher for salary under certain schedules of 
salaries. It took four accountants two months 
to prepare the schedules showing the balance 
of salary due to each teacher and then seven 
months were completely taken in drawing the 
complaint. If technical objections are raised 
to the claims, it will be necessary to bring to 
court all of the 3,413 teachers and the schools 
of Brooklyn will be practically closed during 
the trial. 





EvEN in the days when he was a struggling 
young lawyer Chauncey Depew was gifted 
with a considerable deal of the self-confidence 
which in later years came to be known by 
many men. One of the first cases he had in 
court involved a somewhat complicated ques- 
tion of inheritance. But Chauncey gaily 
tackled it and prepared what he regarded as 
an unanswerable argument. He had pro- 
ceeded for some time when he noticed that the 
judge seemed to lose interest. Lawyer De- 
pew hesitated and said, ‘‘I beg pardon, but I 
hope your honor follows me.” The judge 
shifted in his chair as he replied, ‘‘I have so 
far, but I’ll say frankly that if I thought I 
could find my way out I’d quit right here.” — 
The Law Register. 


THE attorney on the stand is usually a 
cautious witness, but the limit was recently 
reached in Boston when a distinguished au- 
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thority on trusts was called as a witness for 
the plaintiff. The defendant was a brother 
attorney and the distinguished witness was 
evidently embarrassed. His repeated lapses 
of memory grew almost ludicrous. An impor- 
tant question raised a storm of technical objec- 
tion from the defence and for several minutes 
court and counsel were absorbed in the discus- 
sion of profound problems of evidence. At 
the first lull the suave voice of the witness was 
heard. ‘‘ Your honor, I think I can solve this 
difficulty. My answer is ‘I really cannot re- 


member.’”’ The witness was allowed to retire. 


One of Assistant Attorney-General Beck’s 
stories at the Hardwicke Society dinner in 
England was especially appreciated by the 
students. A general in the Civil war applied 
at the close of the conflict, for admission to the 
bar of the United States. A committee of 
three examiners reported that he had answered 
correctly two thirds of the questions put to 
him. A judge, astonished at the general’s 
success, asked the chairman of the committee 
what the questions were. ‘Well,’ he re- 
plied, ‘‘the first was, ‘What is the rule in 
Shelly’s case?’ and the answer was ‘Writing 
poetry.’ That was not correct. Then we 
asked him what was a ‘contingent remainder’ 
and a ‘vested interest,’ and he said he did 
not know. That was correct, and we admitted 
him.’”’ — Chicago Law Journal. 


THE MAIDEN AND THE LAW PILL 

SHE.—Do you ever, while in Cambridge, 
Mr. Blackstone, indulge in sparring and such 
fine athletic sports? 

Hre.—When two men fight though each 
consent, yet each is liable. See any leading 
writer on the law of torts. 

Sue.—I hear your cousin, Mr. Lighthead is 
just engaged; now is the story really true? 

He.—A contract with a lunatic is always 
voidable. See Queen’s Bench Division, 
page 52. 


25 


> 
SHr.—They say, but tell me what do you 








think, Mr. Blackstone, that seals on letters 
have been going out of late? 


under seal needs ne | 


He.—An instrument 





consideration. 
II, page 68. 


““Meeson and Wellsby,’’ vol. 


SHE.—What awful weather we’ve been hav- 
ing, Mr. Blackstone! Now don’t you think it 
looks as though it were going to pour? 

He.—The evidence, I think, is hardly satis- 
factory. See ‘‘Common Bench,” new series, 
pages 3 and 4. 

SHE.—It’s very late: 1 must be going, Mr. 
Blackstone. Remember you have promised 
that you’ll call some day. 

He.—I am afraid that promise is a nudumne 
pactum. ‘Pollock on Contracts,” 
note a. —Harvard Lampoon. 


page I2t, 


Rev. Epcar J]. Heitman, of Norristown, 
Pa., who is being sued for $10,000 damages 
because in an unguarded moment he asked 
Miss Blanche Gertrude Keck to be his, and 
afterwards regretted it, has set up a defense 
which, if sustained, would throw into con- 
fusion all the established methods and tradi- 
tions of courtship. He alleges that the con- 
tract to marry was entered into on Sunday 
and was therefore void. A Sunday is generally 
understood to be the day of days for the in- 
ception of such agreements; it can readily be 
seen that many of Pennsylvania’s fair ones 
must be uneasy regarding their rights of ac- 
tion. Fortunately we are able to allay their 
fears by referring them to Fleischman v. 
Rosenblatt, 20 Pa. Co. Ct. 512. In that case 
the ungallant defendant similarly claimed that 
his promise, having been made on the Sabbath, 
was void under Pa. Act of April 22, 1794, 
which forbids the doing or performing on that 
day of any ‘‘worldly employment or business 
whatsoever,” save only works of ‘necessity 
and charity.”” He contended that the con- 
tract in question was ‘“‘business’’ and was not 
a work of either ‘‘necessity” or “chzrity.” 
The plaintiff’s counsel, however, maintained 
that an engagement to marry was a contract 
both of necessity and charity, which view the 
court also adopted. So it is safe to say that 
no minister of the gospel who on Sundays puts 
in his spare time between sermons plighting 
his troth to his fair parishioners can escape 
retributive justice on the ground that Sunday 
is dies non. — Chicago Law Journal. 
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(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publish- 
ing Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as well as the 


citation of volume and page of the Reporter in which it is printed.) 


AUTOMOBILES DEFINED. 
MACHINE.) 
MASSACHUSETTS SUPREME JUDICIAL Court. 
A recovery was sought in the case of Baker v. 
City of Fall River, 72 Northeastern Reporter, 336, 
for injuries received upon the highway under the 
Massachusetts statute which provides that high- 
ways shall be kept in a reasonably safe condition 
for travelers with horses, teams, and carriages. An 
excavation had been made in the street, and the 
plaintiff riding in an automobile was thrown out 
and injured while attempting to pass this obstruc- 
tion. The point was raised by the state that 
recovery could not be had for the reason that one 
driving an automobile was not in a carriage within 
the meaning of the statute, but that un autemo- 
bile must be considered as more like a machine. 
The trial judge dodged the direct issue by instruct- 
ing that, while he did not feel at liberty to state that 
an automobile could not be considered as a car- 
riage, still, in spite of the fact that the plaintiff 
was in one at the time, he was on the highway as 
a traveler, and if the other elements of liability 
were established, he would be entitled to recover. 
The upper court distinctly holds, however, that 
an automobile is plainly a vehicle which can carry 
passengers or inanimate matter, and so is such a 
carriage as the legislature had in view in the use 
of that word in the statute under consideration, 
citing as authority the case of Richardson v. 
Danvers, 176 Mass. 413, 57 N. E. 688. The court 
calls attention to the fact that it has been held in 
the case of Spring v. Williamstown (Mass.), 71 
N. E. 949 (recently noted in this department), 
that a traveler riding upon a bicycle is not pre- 
cluded from recovery under the statute. 


(CARRIAGE OR 


CARRIERS. (Sratutory Duty To FwurRNIsH 


Cars — INTERSTATE COMMERCE.) 

Texas Court or Civit APPEALS. 

In Houston & Texas Cent. R. Co v Mayes, 83 
Southwestern Reporter 53, is discussed the in- 
teresting claim that the Texas statute providing 
that railroad companies must supply freight cars 
upon request, under certain regulations was re- 
pugnant to the interstate commerce clause of the 
federal constitution. The law referred to in brief 
provides that when a shipper of freight of any 





kind shall make application in writing to any 
agent in charge of the transportation arrange- 
ments of a railroad company to supply at a cer- 
tain place a specified number of cars, it shall be 
the duty of the company ‘to supply the same 
within six days, and that such requests for cars 
must be filled in the order in which the applica- 
tions are made, providing that if less than ten 
cars are desired they must be furnished within 
three days, and that if the application be for fifty 
cars or more, they must be provided ‘within ten 
days. The applicant further must deposit with 
the agent of the company one-fourth of the 
freight charges. Fines are provided for failure 
on the part of the railroad company to supply 
the cars within the prescribed time, and penalties 
are also prescribed for delays on the part of the 
shipper in loading the cars. The railroad com- 
pany in the case under consideration contended 
that as the stock in question was to be shipped 
from a point in Texas to a point in Oklahoma, the 
statute could not be legally applied, owing to the 
fact that the commerce affected was interstate in 
its character, and that the power to regulate com- 
merce between the several states was reserved to 
the federal government. In deciding that these 
laws are not a regulation of interstate commerce, 
the court cites at length from the decision of the 
Supreme Court of Texas in Railroad Co. v. Dwyer, 
75 Tex. 572, 12 S. W. 1oo1, as follows: ‘‘The 
statute we have under consideration, like every 
other law which gives a remedy to the shipper 
against the carrier for a violation of his contract, 
does in some remote degree affect interstate com- 
merce when applied to a contract of carriage from 
one state to another, but it imposes no tax. It 
neither fixes nor regulates rates. It makes no 
discrimination between commerce wholly within 
the state and that between the state and other 
states. It imposes no duty upon any carrier not 
already imposed by the common law. It applies 
to all railroad companies in the state and to all 
contracts of carriage alike, and merely provides a 
penalty for the purpose of enforcing a compliance 
with an obligation which already existed at com- 
mon law. In this respect the statute is not dis- 
tinguishable from any other law affording a rem- 
edy for the breach of a contract of carriage of 
goods between two states.”” In the Dwyer case 
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the following cases decided by 
Court of the United States and supporting the 
doctrine there laid down are cited: Chicago, M. & 
St. P. R. Co. v. Solan, 169 U. S. 133, 18 Sup. Ct. 
289, 42 L. Ed. 688; Richmond & A. R. Co. v. R. A. 
Patterson Tobacco Co., 169 U. S. 311, 18 Sup. Ct. 
335, 42 L. Ed. 759; M. K. & T. Ry. Co. v. McCann, 


the Supreme | 


174 U. S. 580, rg Sup. Ct. 755, 43 L. Ed. 1093; | 


Western U. Tel. Co. v. Call Publishing Co., 181 
U. S. 92, 21 Sup. Ct. 561, 45 L. Ed. 765. The 
court holds, following the decision of the Supreme 
Court of Texas in the Dwyer case, that the statute 


in question is not a regulation of interstate com- | 


merce, and is a proper exercise of the police power 
reserved to the state, and is therefore valid. 





CHINESE DEPORTATION. 
DITION OF SLAVERY — THE 
AMENDMENT ) 

Unitep States District Court, WASHINGTON. 


(RETURN TO Con- | 
THIRTEENTH | 


A very novel and interesting application of the | 
provisions of the Thirteenth Amendment will be | 


found in the case of United States v. Ah Sou, 
reported in 132 Federal Reporter, 878. It ap- 


pears from the evidence that Ah Sou is a Chinese | 


woman, sold into slavery by her foster mother in 
China, and illegally brought into this country by 
her purchaser for immoral purposes. After living 
a miserable and degrading life, she escaped and 
took refuge in a Presbyterian home, where after 
a time she was married to a Chinese inhabitant of 
this country who was duly registered as a Chinese 
laborer. Deportation proceedings were subse- 
quently brought, and the learned District Judge, 
upon appeal, takes up first the question as to 
whether by her marriage she could lawfully be 
entitled to dwell in this country. While she was 


legally married by a minister of the gospel, in | 


compliance with the laws of Washington, it ap- | 


peared that the husband and wife had never lived 
together, and that it was doubtful whether the 
man had a very clear idea as to his status as the 
woman’s husband. It was certainly open to sus- 
picion that the marriage was arranged to give the 
woman the required status to enable her to remain in 
this country. The laws excluding Chinese immi- 
grants and women imported for immoral purposes, 
require the court to cause the person to be de- 


ported to China; but the court says that.a com- | 


pliance with the statute in this case would, in his 
estimation, be a barbarous proceeding, for it 
would be equivalent to remanding the woman to 
perpetual slavery and degradation, and that it is 
shocking to contemplate that the laws of our 
country require the court to use this process to 
accomplish such an unholy purpose. On the 
other hand, it is proper to consider that as an 


outcome of a bloody civil war the people of the 
United States by the thirteenth amendment, or- 
dained that slavery should not exist in the United 
States or any place subject to their jurisdiction. 
This article is a part of the supreme law of the 
land by which all branches of the government 
must be controlled. It is a guaranty of liberty 
and a vital principle of our government, to secure 
which our people did not hesitate to sacrifice their 
most priceless treasures. It is not a mere ab- 
stract theory of liberty, impotent when subjected 
to the test of a practical application to the case of 
a helpless victim of oppression, but a mandate 
from the highest authority requiring the exercise 
of all the force necessary for the protection of the 
liberty of any and every individual whose right 
to liberty is not forfeited by a conviction of 
crime. The court holds that an order of deporta- 
tion would be equivalent to a sentence to actual 
slavery, and for this reason directs that the 
woman be discharged from custody. 
CONSPIRACY. 
FEEs.) 
New York SuPREME Court, APPELLATE Div. 
An amusing state of facts is shown in the case 
of People ex rel. Rice v. Board of Supervisors, 90 
New York Supplement 318, and the plot which 
was concocted might well be used in modern 
comic opera. It seems that in the fall of 1903 an 
unusually large number of claims for fees in crimi- 
nal proceedings were discovered when the town 
auditors were settling up their accounts. These 
claims were largely for the arrest of tramps and 
“‘rounders”’ as intoxicated or disorderly persons, 
and the frequency of the arrests, the character of 
the offence and the fact that a few of those ar- 
rested were repeatedly apprehended upon the 
same charge gave color to the suggestion that 
some of them were fictitious, or else that an epi- 
demic of drunkenness had broken out in the town. 
As the result of this astonishing discovery an in- 
vestigation was ordered. Public sentiment ran 
high as the details of the plot were unfolded. It 
was disclosed that part of the constables of the 
town had entered into an agreement with certain 
tramps and hangers-on at the village tavern that 
they should be arrested, not as vagrants but as 
intoxicated persons, or on a charge of disorderly 
conduct. The next step was to have them ar- 
raigned before a justice of the peace, who had 
been taken into the confidence of the plotters, 
and upon a plea of guilty in each case, the pris- 
oner was sentenced to the county jail. Quite a 
profitable business was worked up in pursuance 
of this scheme. By laying the accusation of in- 
toxication or disorderly conduct, a fee of about 
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three dollars was due the constable, while if a 
vagrancy charge had been made, a fee of but 
seventy cents was allowed. The 
rounders who were taken in were entirely con- 


_ tent with the few drinks of whiskey, which placed 


them in a proper condition to be arrested, and for 


tramps and | 


the short term in the county jail where they were | 
well fed by the sheriff at the expense of the county | 


and to the profit of the sheriff. It seems that the 
plan worked so well that it extended to other 
towns. As soon as the term of service of one of 


the tramps had expired, he renewed the scheme | 


in another locality, and they soon worked out a 


small circuit of towns to be included in their | 


wanderings. 
quite a close acquaintanceship with certain peace 
officers and with the interiors of certain county 
jails along the route of their peregrinations. The 
serious side of the case is brought out in the claim 
that the items were improperly disallowed, and 
effort was made to have the action of the town 
auditors reviewed by the courts. In finally dis- 
posing of the point the Appellate Division holds 
that the Board of County Supervisors must be 
given the widest latitude, and that the courts 
will very rarely interfere with boards’ discretion 
when exercised reasonably and in good faith. 





INJURIES TO SERVANT. (PRroximaTe CAusE 
— MANNER OF PROOF.) 

New York SupREME Court, APPELLATE Div. 

A most extraordinary disquisition upon the doc- 
trine of proximate cause is found in the case of 
Stenger v. Buffalo Union Furnace Co., 90 New 
York Supplement 222, which was an action 
brought to recover for the alleged wrongful death 
of plaintiff’s intestate while employed in operating 
a blast furnace of the defendant. The deceased 
died from injuries received by falling into the 
hopper at the top of the furnace after being over- 
come by escaping gas. It is conceded that a 
certain amount of gas must necessarily escape 
while the furnace is being operated, but it is al- 
leged that at this particular time, owing to the 
fact that the appliances were not in proper con- 
dition, unusual quantities of gas escaped, and it 
is upon the negligence of the company in permit- 
ting these conditions to exist that the suit is based. 
In attempting to ascertain the proximate cause, 
the court delivers this remarkable statement: “In 
this case the burden rested upon the plaintiff to 
prove that the gas which overcame plaintiff's in- 
testate escaped because of defendant’s neglect. 
We think she failed to sustain such burden. There 
is no evidence which tends to prove that at the 
time of the accident the explosion doors opened 
because of their defective condition, and if so open, 


As the court says, they obtained | 





there is nothing to indicate what amount of gas 
escaped from them, or what effect it had upon the 
air at the top of thefurnace. Again, the evidence 
fails to show what amount of gas, if any, escaped 
from around the outside of the hopper, or if it did 
so escape, that deceased inhaled any of it. So, 
with respect to the alleged defect in the hopper 
extension, did the gas which overcame deceased 
come up into the hopper while it was being filled, 
because of such defects, or did it escape immedi- 
ately previous when the bell was lowered and the 
entire top of the furnace practically uncovered? 
The answer to the question cannot be found in the 
evidence. There is no proof that any gas, or if 
any, how much, escaped from the cracks or de- 
fects which were in or about the explosion doors, 
or that such gas came in contact with the de- 
ceased. Upon the night in question there was 
gas about the top of the furnace sufficient in quan- 
tity to overcome the deceased and affect his 
fellow workers. Some of it was there properly 
and unavoidably. Some of it, we may assume, 
was there improperly and because of the neglect 
of the defendant. What proportion escaped and 
was present because of defendant’s negligence, 
and whether or not it caused the injuries com- 
plained of, it is impossible to determine from the 
evidence. It is pure speculation to say that the 
gas, if any, which escaped by reason of the negli- 
gence of the defendant, caused the injuries of 
which the plaintiff complained, rather than the 
gas which was unavoidably about the top of the 
furnace, the presence of which was in no manner 
due to negligence.’””’ A summary of the evidence 
which was submitted is interesting. The court 
itself says ‘‘that it tended to show that the brick 
work between the lower edge of the hopper and 
the walls of the furnace was cracked and broken, 
that the plates covering the space at the upper 
edge were warped and out of place, that thus gas 
was permitted to escape from around the hopper; 
also that the hopper extension which was in- 
tended to fit closely around the edge of the bell 
was broken and in such condition that gas could 
escape into the hopper while it was being filled; 
also that the explosion doors were out of repair 
and in such condition that gas could escape 
around them when closed; that they would open 
too easily, and when thrown open by the force of 
the explosion would not close automatically as 
they were intended to do. While the evidence 
which tended to establish such facts was contra- 
dicted by the defendant, it was of such a character 
as to raise a question of fact as to these issues, 
and to justify the jury in finding that the de- 
fendant was negligent in respect to the matters 
adverted to.’”” The evidence also showed that 
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upon the night when the injury occurred two 
other of the defendant’s employés were also over- 
come. The ruling of the court, then, simply 
means that where a certain amount of gas is un- 
avoidably escaping from a blast furnace, and that 
additional gas is also escaping through the negli- 
gence of the employer in quantities large enough 
to overcome three men, it is necessary to prove, 
in order to recover, that while the deceased no 
doubt inhaled both legal and illegal gas (as we 
may put it), the proportion of illegal gas which 
was inhaled must be proved, and that this pro- 
portion must be large enough to have caused the 
injury. The court attempts to strengthen its po- 
sition by saying: ‘It may be said that under such 
interpretation of the evidence a recovery could 
never be had in a case like the one at bar. The 
difficulty in making the proof, the seriousness of 
the accident, and the hardship resulting there- 
from can in no manner change or modify the well 
established rule of law that in actions for negli- 
gence, in order to warrant a recovery, it must be 
shown that the negligence of the defendant was 
the proximate cause of the injury sustained.” 
And all this in spite of the fact that the jury which 
heard the case concluded that the gas which was 
escaping illegally was the cause of the injury. 


INJURIES TO SERVANT. (Contract RELEAsS- 
ING LIABILITY — CONSTRUCTION AND VALID- 
ITY.) 

New York SupREME Court, APPELLATE Div. 

For the first time it is believed the holding has 
been squarely made in the Appellate Courts of 

New York that contracts between employer and 

employé, made at the time of the employment, 

whereby the employé agrees to assume all risks 
incident to the employment, and to release to the 
employer all claims and causes of action con- 
nected with any injuries so received, are contrary to 
public policy and void. This question was disposed 
of in the case of Johnson v. Fargo, 90 New York 

Supplement, 725, where the agreement in question 

was as follows: “In consideration of my employ- 

ment by said American Express Company, that I 

will assume all risks of accidents or injury which 

I shall meet with or sustain in the course of such 

employment whether occasioned by the negli- 

gence of said company, or any of its members, 
officers, agents or employés, or otherwise; and 
that in case I shall at any time suffer any such 
injury, I will at once execute and deliver to said 
company, a of all 
claims, demands, and causes of action arising out 


good and sufficient release 


of such injury or connected therewith or resulting 
therefrom.’ It was argued that under the line 
of cases known as the Express Cases, of which 


| 
| 





Baltimore & Ohio R. Co. v. Voight, 176 U. S. 498 
20 Sup. Ct. 385, 44 L. Ed. 560, may be considered 
the leading one, this agreement could not be de- 
clared illegal. It will be remembered that in the 
Voight case the express company agreed with the 
railroad company, for a certain consideration, to 
protect and hold the latter harmless from all lia- 
bility which it might be under to employés of the 
express company for any injuries sustained by 
them while being transported by the railroad com- 
pany, whether the injuries were caused by the 
negligence of the railroad or its servants or other- 
wise, and Voight, the express messenger, by his 
contract of employment with the express company, 
in turn agreed to assume the risk of all accident 
or injury, whether occasioned by negligence of the 
railroad company or otherwise, and undertook and 
agreed to indemnify the express company for any 
claims which might arise for any damages sus- 
tained resulting from negligence. The Supreme 
Court of the United States held that this agree- 
ment prevented a recovery against the railroad 
company for its negligence by the employé of the 
express company. The New York Court, in dis- 
tinguishing this class of cases from the case under 
consideration, points out that the contract in the 
Voight case limited the liability of a third party, 
and was not a limitation of the liability of the 
express messenger’s employer. What the Su- 
preme Court really held in that case was that the 
messenger was not a passenger. It is concluded 
that public policy requires that such contracts as 
the one under consideration be At- 
tention is called to the fact that while the exact 
question has not been adjudicated, the whole 
drift of legislation in New York has shown a dis- 
tinct tendency to better protect the safety and 
heaith of employés, and that the courts have been 
inclined to strictly construe and limit agreements 
for the release of liability for negligent and im- 
proper conduct. The legislature has clearly held 
to the principle that the public at large has such 
an interest in the health, safety, and welfare of 
classes of its citizens that as a matter of public 
policy laws may properly be passed securing these 


set aside. 


conditions through prescribing details of employ- 
ment. While the courts cannot go as far as the 
legislature, 


well being are a potential argument and a suffi- 


the same considerations of general 


cient basis often in condemning contracts which 
impair or threaten the protection which the leg- 
islature has given. In conclusion the court says 
that it is argued that the labor market is free and 
open, and that the employé is entirely competent 
to take care of himself and need not accept work 
under the risks of such a release unless he chooses 
to, and that if he does, it is a matter of individual 
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interest which concerns no one else. While this 
is theoretically true, the principle, if carried into 
actual and general practice, would result in many 
evils. For many of those coming within the class 
denominated as employés, work is a compelling 
and insistent necessity which cannot long be 
postponed without distress. If it came about 
that one of these releases was the ordinary inci- 
dent of employment, it would be demanded and 
accepted as any other usual condition. The 
more ignorant and the more unskilled the laborer, 
and therefore the more needing protection, the 
more readily would he yield easy submission to 
such an exaction. It is held that the question 
presented must be decided upon the theory that 
the court is not adjudicating for this particular 
plaintiff and defendant, but for all who may de- 
sire to take advantage of the principle which shall 
finally be established upon this question, and that 
the effect of sustaining the present release would 
be to say to employers as a class, they may pro- 
cure from their employés contracts which will 
absolve the former from all obligations to reason- 
able care and prudence, and subject the latter to 
all the risks and dangers which will follow from 
indifference and carelessness. Such a policy, if 
adopted and resulting in increased dangers and 
injuries to the lives and health of a great mass of 
citizens, could not but be the cause of wide-spread 
harm and a matter of general concern. These 
considerations lead to the conclusion that the re- 
lease should be held void as opposed to public 
policy. 


NEGLIGENCE. 
QUIRED.) 

NortH CAROLINA SUPREME Court. 

For the first time in the history of the state the 
Supreme Court of North Carolina was called upon, 
in the case of Moore v. Charlotte Electric Ry., 
Light & Power Co., 48 Southeastern Reporter, 822, 
to consider a civil action brought by the owner of 
a dog to recover damages for its killing by a rail- 
road company. The statutes of the state make it 
prima facie evidence of negligence on the part of a 
railroad company, in an for damages 
against the company, whenever it appears that 
any cattle or live stock are killed by the engine or 
cars running upon the railroad. As the dog can- 
not be included in the category of cattle or live 
stock, the court notes that the company cannot 
be charged with negligence without proof. Con- 
trary to the decisions in some of the states, how- 
ever, it is held that the dog is a species or subject 
of property recognized as such by law, and for an 
injury to which an action at law may be sustained, 
citing the case of State v. Latham, 35 N. C. 33. 
The question to be disposed of, then, is one in- 
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volving the degree of care which must be exer- 
cised by the agents of the company in cases where 
dogs are found on or near the tracks. After cit- 
ing cases dealing with this question as applied to 
mules and horses, the court cites from the case of 
Jones v. Bond, 40 Fed. 281, where this tribute was 
paid to the intelligence of the dog: ‘I presume the 
reason that other cases of like kind have not been 
before the courts is that the dog is very sagacious 
and watchful against and possesses 
greater ability to avert injury than almost any 
other animal; in other words, takes better care of 
himself against impending dangers than any 
other. He can mount an embankment or escape 
from dangerous places where a horse or cow would 
be altogether helpless; hence the same care to 
avoid injuries to an intelligent dog on a railroad 
is not required of those operating the trains that 
is required in regard to other animals. The pre- 
sumption is that such a dog has the instinct and 
ability to get out of the way of danger, and will 
do so, unless its freedom of action is interfered 
with by other circumstances at the time and 
place.”” The North Carolina court then says that 
the dog, on account of his superior intelligence 
and possession of the other traits above men- 
tioned, in respect to the diligence and care which 
locomotive engineers owe to their masters and to 
them, must be placed upon the same footing with 
that of a man walking upon or near a railroad 
track, apparently in possession of all his faculties, 
and that the engineer would be warranted in act- 
ing upon the belief that the dog would be aware 
of the approaching danger and would get out of 
the way in time to avoid the injury. As the en. 
gineer would be negligent if he ran over or injured 
or killed a man upon the track who was appar- 
ently helpless, so he would be if he killed or in- 
jured a dog under the same circumstances, or if 
he was totally oblivious to his surroundings. In 
this latter connection the court refers to the case 
of Citizens’ Rapid Transit Co. v. Dew, roo Tenn, 
317, 45 S. W. 790, where the court allowed a re- 
covery because it appeared that the dog which 
was killed was standing upon the track engaged 
in pointing some birds, which fact the motorman 
saw for a considerable distance before the car 
ran over the dog. 
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NEGLIGENCE OF MUNICIPALITY. (Gov- 
ERNMENTAL CAPACITY AND CORPORATE Ca- 


PACITY.) 
APPELLATE CourT OF INDIANA. 


A nice distinction as to the liability of a muni- 
cipal corporation for alleged negligent acts is made 
in the case of Aschoff v. City of Evansville, 72 
Northeastern Reporter 279. Action was brought 
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against the city to recover for damages which re- 
sulted from the flooding of plaintiff's cellar by rea- 
son of the bursting of a water main, a part of the 
waterworks system owned by the City of Evansville. 
The break occurred while the fire department was 
engaged in extinguishing a fire, and when extra 
power and pressure had been added at the pump- 
ing station. The plaintiff alleged first, after set- 
ting out the facts as to the break in the pipes and 
the ownership of the waterworks system by the 
city, that the city was notified immediately after 
the break, but refused, through its agents, the 
fire department, to shut off the water which was 
running through the broken pipe. He also alleged 
that as the owner of the waterworks system it 
was the duty of the city to properly and regularly 
inspect the same, but that they had neglected to 
do so, and that by reason of the defective, cracked, 
corroded and worn out condition of the water 
plug where the break occurred, and by the care- 
lessness of the city’s agents in neglecting to repair 
such worn out appliances, the pipe burst under 
the unusual pressure. The rule is announced by 
the court as firmly settled that a municipal cor- 
poration is, for the purposes of its creation, a gov- 
ernment, possessing to a limited extent sovereign 
powers which in their nature are either legislative 
or judicial, and may be denominated govern- 
mental or public. Being public and sovereign in 
their nature, the corporation is not liable to be 
sued either for a failure to exercise them or for 
errors committed in their exercise. Other duties 
of a purely ministerial character are expressly en- 
joined by law upon such municipal corporations, 
or arise by necessary implication, and they are 
responsible for any damages resulting from a 
neglect to perform such duties, or for their per- 
formance in an improper manner. Brinkmeyer 
v. City of Evansville, 29 Ind. 187, City of Ander- 
son v. East, 117 Ind. 126, 19 N. E. 726, Vaught- 
man v. Waterloo, 14 Ind. App. 649, 43 N. E. 476, 
are cited. In the extinguishment of fires, and in 
making arrangements therefor, the municipality 
acts in its governmental capacity, and is not liable 
for damages caused by the negligence of its fire 
department. Nor is it liable for the negligent con- 
struction, maintenance or use of appliances used 
solely for the extinguishment of Citing 
Robinson v. City of Evansville, 87 Ind. 334; Davis 
v. Lebanon (Ky.) 57 S.W. 471; Wright v. Augusta, 
78 Ga. 241; Mendel v. Wheeling, 28 W. Va. 233; 
Butterworth v. Henrietta (Tex. Civ. App.) 61 
S. W. 975; Hayes v. Oshkosh, 33 Wis. 314; Ed- 
gerly v. Concord, 61 N. H. 8; and Tainter v. Woos- 
ter, 123 Mass. 311. It is further pointed out, how- 
ever, that where a water system is conducted by a 
municipality partly for profit, as where it supplies 
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water to its citizens and makes charges therefor, 
it acts in its private capacity, even though such 
waterworks system is also used for the extinguish- 
ment of fires, and under these circumstances it 
stands upon the same footing as would an indi- 
vidual or private corporation, and is liable for in- 
juries to adjoining property resulting from the 
negligent operation or maintenance of the plant. 
The court also cites the case of Eisenmenger v. 
St. Paul Water Board, 44 Minn. 457, 47 N. W. 156, 
where the municipality was liable for injuries to 
adjoining property resulting from its negligence 
by causing adjoining land to be overflowed; Baker 
v. Northeastern Borough, Pa. 234, 24 Atl. 
1079, for negligently permitting water to escape 
from the pipe whereby a horse was frightened; 
Hand v. Brookline, 126 Mass. 324, for undermin- 
ing a highway by water leaking from the pipes, 
and Yik Hon v. Spring Valley Waterworks, 65 
Cal. 619, 4 Pac. 666, for throwing a stream of 
water into adjoining rooms. Taking up the ap- 
plication of these doctrines to the case in hand, 
the court points out that the use which was made 
of the waterworks system at the time of the in- 
jury complained of, that is, extinguishing a fire, 
was a purely governmental one, and for an injury 
incidental thereto there is no right of recovery. 
But upon the question of the negligent mainten- 
ance of the plant, the court says that it was in- 
cumbent upon the city to see that the plant was 
so constructed that it would be reasonably safe 
for public or private use, and that reasonable care 
in maintaining the plant required that the pipes 
should be in condition to resist the high pressure 
to which they were subjected during fires, and that 
the city was directly charged with negligence in 
failing to replace parts of the waterworks system 
which had become defective, corroded, and worn 
out, and that recovery might be had against the 
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PHYSICIANS AND SURGEONS. (MENTAL 
HEALERS —- REGULATION BY STATE.) 

Iowa SuPREME Court. 

The interesting question was raised in the case 
of State v. Heath, Northwestern Reporter 
429, as to whether a magnetic healer was re- 
quired to take out the license which the state 
law prescribes should be taken out by all persons 
who shall publicly profess to be physicians. The 
law seems to deal with three classes, namely, alt 
who profess to be physicians and assume the 
duties, all who make a practice of prescribing and 
furnishing medicine for the sick, and all who 
publicly profess to heal under circumstances in- 
dicating that the profession is made with the idea 
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of undertaking the treatment of the sick. The 
doctor advertised himself as a cancer specialist 
and magnetic healer, and enumerated: a list of 
ailments which was certainly intended to cover 
every disorder to which the human race is sub- 
ject, all of which could be cured by mental science. 
The doctor was accompanied by Mrs. Heath, who 
conducted a teachers’ class in “Individual and 
absent treatment in mental science, the art of 
attracting Opulence and scientific Autosuggestion, 
self-healing, health, magnetism, latent genius for 
business or any profession developed by treat- 
ment, present or absent; development along 
psychic and occult lines a specialty.” Although 
the doctor did not prescribe or use medicines, the 
court concluded that he must comply with the 
statute. It is stated that the power to prescribe 
such regulations for the practice of medicine as in 
the judgment of the legislature shall be necessary 
to protect the people from the confsequences of 
ignorance or incapacity are so well settled as not 
to require citation of authority. Attention is 
called to the fact that the statute under consid- 
eration dots not discriminate between different 
schools of medicine. No method of attempting to 
heal the sick, however occult, is prohibited. All 
that the law exacts is that whatever the system, 
the practitioner shall be possessed of a certificate 
from the board of medical examiners. This ex- 
cludes no one from the profession, but requires a!l 
to attain reasonable proficiency in certain sub- 
jects essential to the appreciation of pliysical con- 
ditions. The object is not to make any particular 
mode of effecting a cure unlawful. It is pointed 
out that the individual alone often suffers from 
want of proper attention, but, on the other hand, 
in many cases of contagious or infectious diseases, 
the entire community may be in danger. The 
court refers to many authorities sustaining legis- 
lative acts regulating the practice of medicine, 
and as to the application of these laws to those 
professing to he magnetic healers, cites People v. 
Phippin, 70 Mich. 6, 37 N. W. 888, and Parks v. 
State (Ind.), 64 N. E. 862. As applied to treat- 
ment through Christian Science, it is stated that 
there seems to be some diversity of opinion, de- 
pending somewhat as to whether the supposed 
agency relied on is divine or human. On this 
point the court cites Kansas City v. Baird, 92 Mo. 
App. 204, but states that they express no opinion 
upon the matter. 


TRADE-NAMES. (DISTINGUISHED FROM TRADE- 
Marks — UNFAIR COMPETITION.) 

Towa SuPREME CourT. 

An interesting summary of the legal documents 





applicable to that branch of the law known as 
“unfair trade” is to be found in the opinion of 
Chief Justice Deemer in the case of Sarter v. 
Schaden, 1or1 Northwestern Reporter 511. It 
would appear that the plaintiff used a certain 
label containing the word ‘‘She”’ for designating 
a brand of cigars manufactured by him, and had 
built up quite a trade in this particular brand of 
cigars. The label was a stock one purchased 
from a printing concern in New York, but this was 
modified after several years’ use upon it coming 
to the attention of the plaintiff that it was used 
upon other brands of cigars in different localities. 
It was also registered as a trade-mark under the 
State law, but the printers of the label did not con- 
sent to this registration. It was the custom of 
these printers not to sell labels to competing 
cigar manufacturers in the same locality. The 
labels were never copyrighted by the printers, 
but no one else had ever printed or sold the stock 
label printed by them. In discussing the unfair 
trade proposition the court says: ‘‘These rules, 
while new, are nevertheless well settled, and easily 
stated abstractly. Difficulty only arises in mak- 
ing application thereof to concrete cases. There 
is a well-marked distinction between what is 
known as the ‘infringement of a trade-mark’ and 
‘unfair competition.’ A trade-mark is an arbi- 
trary, distinctive name, svmbol, or device, to in- 
dicate or authenticate the origin of the product 
to which it is attached. And an infringement 
thereof consists in the use of the genuine upon 
substituted goods, or an exact copy or reproduc- 
tion of the genuine, or in the use of an imitation 
in which the difference is colorable only, and the 
resemblance avails to mislead, so that the goods 
to which the spurious trade-mark is affixed are 
likely to be mistaken for the genuine product; 
and this is upon the ground that the trade-mark 
adopted by one is the exclusive property of its 
proprietor, and such use of the genuine or of such 
imitation of it is an invasion of his right of prop- 
erty. Consequently’ in infringement cases we 
have all sorts of questions regarding what names 
and devices may be exclusively appropriated, 
whether or not they have been dedicated to the 
public or abandoned by the holder, and many 
other intricate and puzzling problems which are 
not as yet fully settled. But aside from the law 
of trade-marks, courts will protect trade-names or 
reputations, although not registered or properly 
selected as trade-marks, on the broad ground of 
enforcing justice and protecting one in the fruits 
of his toil. This is all hottomed on the principle 
of common business integrity, and proceeds on 
the theory that, while the primary and common 
use of a word or phrase may not be exclusively 
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appropriated, there may be a secondary meaning 
or construction which will belong to the person 
who has developed it. In this secondary meaning 
there may be a property right.”” The court refers 
particularly to the case of Scheuer v. Muller, 74 
Fed. 225, 20 C. C. A. 161, and the excellent note 
found in the Circuit Court of Appeals Reports, 
and also cites Hygeia Dist. Co. v. Hygeia Co., 70 
Conn. 516, 40 Atl. 534; Walter Baker & Co. v. 
Sanders, 80 Fed. 889, 26 C. C. A. 220; American 
Waltham Co. v. U. S. Watch Co., 173 Mass. 85, 53 
N. E. 141, 43 L. R. A. 826, 73 Am.:St. Rep. 263. 
“‘Consequently unfair competition is distinguished 
from trade-mark cases in this: that it does not 
involve necessarily the question of the exclusive 
right of another to use the name, symbol, or de- 
vice. A word may not be capable of becoming 
an arbitrary trade-mark, and yet there may be an 
unfair use of the word which will constitute un- 
fair trade. The whole doctrine is based upon the 












theory of protection to the public whose rights are 
infringed or jeopardized by confusion of goods 
produced by unfair methods of trade, as well as 
upon the right of the complainant to enjoy the 
good will of a trade built up through his efforts, 
and sought to be taken from him by unfair meth- 
ods. Whether or not such facts are shown as to 
bring a particular case within these rules depends 
upon the testimony in each particular case in 
which the issue arises, and if it appear that such 
confusion has been or is likely to be produced, 
that there have been actual sales of one product 
for the other, that there have been actual mistakes 
of one for the other, or if there be such similarity 
of the two brands as that one may readily be 
mistaken for the other, a case is made out.”’ Cit- 
ing Fairbank Co. v. Luckel, King & Cake Soap 
Co., 102 Fed. 327, 42 C. C. A. 376; G. W. Cole Co. 
v. American Cement Co. (C. C. A.) 130 Fed. 703. 
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A Brier Survey or Equity JuRISPICTION. 
By Prof. C. C. Langdell. A reprint of es- 
says formerly published in the Harvard Law 
Review. The Harvard Law Review Asso- 
ciation, Cambridge, Mass. 1905. 

THE DicTIONARY OF LEGAL QUOTATIONS, OR 
SELECTED DictTa oF ENGLISH CHANCELLORS 
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THE PrESENT Time. Extracted mainly 
from reported decisions and embracing 
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GAMBLING AND CoGNaTE Vices. By John R. 
Dos Passos. Pamphlet reprinted from Yale 
Law Journal, November, 1904. 


A Dictionary OF NEw Mepicat Terms. In- 
cluding upwards of 38,000 words and many 
useful tables, being a supplement to ‘‘An 
Illustrated Dictionary of Medicine Biology, 
and Allied Sciences.”” By George M. Gould, 
A.M., M.D. Philadelphia: P. Blakiston’s 
Son & Co. 1905. Half morocco, $5.00. 


STREET RAILWAY Reports. Annotated. Re- 
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Railway Decisions of the Federal and State 


Courts in the United States. Edited by 
Frank B, Gilbert of the Albany Bar. Vol. 2. 
Albany, N.Y.: Matthew Bender. 1904. 
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